September 26, 2006

Clerk, for the US District Court of New Jersey
Mitchell H. Cohen Federal Building &

U.S. Courthouse

4th and Cooper Streets

Camden, NJ 08101

RE: 
Request for Rehearing and/or re-evaluation of facts – RE: Habeas Corpus petition denial

Case No.: 06-1482

To Court of Appeals clerk:


Please accept this request for rehearing, or more properly, for a re-deciding regarding the denial of the Petitioner’s Certificate for Appealability for Habeas Corpus. 

With all due respect, the denial of the Court of Appeals is legally flawed. It is inconsistent with statutory and case law. Indeed, it exacerbates what is already a gross miscarriage of justice. As Petitioner has complied with each and every step of the law to date, a request to re-evaluate the decision is imperative. Furthermore, the two cases noted on the court’s decision, which are supposed to support it, have no relevance to the Petitioner’s arguments and supporting case law. On the outside of the Court of Appeals building, the words “Guardians of Justice” are displayed; this decision does not support that ideology.


DECISION

The decision is fatally flawed in that the basis for denial has no relevance to the Petition for Habeas Corpus as was filed. At no time has it ever been raised by the Petitioner that the habeas corpus petition in any way, shape or form relates or relies to, or upon, the “probationary period” imposed upon the Petitioner as part of the sentence rendered at the end the original trial in question. The Petitioner has never, and shall never, contest that the probation:

1. Is at issue

2. Is a basis for relief per habeas corpus 

3. Has even been relied upon, raised, or will be raised, as a basis for a Petition for habeas corpus. 

Frankly, with all due respect, Petitioner is completely baffled and it is non-sensical as it is the FORFEITURE OF PUBLIC OFFICE and not the PROBATIONARY PERIOD that is continually denying the Petitioner a personal liberty.


Therefore, since the probationary period has never been at issue, the Petitioner will make no attempts to counter-argue the merits of that issue now simply because there are none, hence why the Petitioner never sought to raise it. It is the proverbial “apples and oranges” argument. The Petitioner relies upon the law and related cases; so far the US District Court and this Court have not. 

Petitioner would respectfully apprise this Court that this probationary fixation is not a legally viable issue per the case facts and all relevant law and cases, and that this Court’s reliance on same is inherently defective, unjust, and places a temporary block in what, upon a plain reading of the facts, is a prima facie case of an illegal and malicious prosecution compounded by an unlawful conviction with dire and more importantly, current direct and collateral consequences; the forfeiture of Petitioner’s constitutional right to hold public office.
 
The Petitioner’s focus is and has been solely on the subsequent granting of the Court to the State’s request for FORFEITURE OF PUBLIC OFFICE, which according to even the Federal Courts, is a proper matter for the Federal courts, ergo, federal jurisdiction does exist and this matter is ripe for a proper resolution through the Federal courts. The following quote is taken directly from the July 1, 2005 cover letter as submitted with the Petition wherein Petitioner writes:

“While Petitioner is not in physical custody, a writ of habeas corpus is available on the basis that the petitioner’s conviction or sentence violated the Constitution, laws, or treaties of the United States. Such is the case in the instant matter with the harmful result being that this conviction resulted in the denial, withholding and forfeiture of the Petitioner’s right to hold public office (police officer) [emphasis added], a constitutional right.”
Petitioner will allow real examples to best prove the difference.  Over the years since June 2000 multiple ads for police officer/law enforcement positions have been posted in CareerBuilder.com (see Exhibit 1). Because of the direct consequence (or collateral it may arguably be called) of the order granting the forfeiture of ever holding public office that accompanied the unlawful conviction, Petitioner was barred from his then chosen career as a police sergeant and now cannot apply for these public office employment positions. If there was no such order, and only the probationary period was imposed, then Petitioner would still be employed as a police officer and could apply and expect to obtain these advertised employment opportunities. 

This is exactly what the higher courts have deemed proper for habeas corpus. The denial of forfeiture of public office has been held to be a proper construing of the meaning of “custody” by the higher courts. 

Also, the Sixth Circuit has stated that if there is any possibility that "adverse collateral legal consequences" will flow from a prior conviction a defendant has sufficient stake in challenging that conviction to prevent the case becoming moot even though the defendant is no longer in custody or under parole. 

As the Supreme Court recognized in Carafas, “a prior conviction may place numerous legal disabilities and burdens on a habeas corpus petitioner's civil liberties that he would not have if his conviction were expunged. If petitioner in the present case were entitled to complete eradication of any felony conviction from his record . . . then quite clearly petitioner would have the substantial stake in challenging his conviction required to save this proceeding from mootness.” Glenn v. Dallman at 422-423.  


 As the courts have explained, a habeas petition may only be filed on behalf of a person who is "in custody" pursuant to the judgment of a State Court. “Custody” however is not limited [emphasis added] to actual physical detention in a jail or prison. Rather, the petitioner must show that he is "subject to restraints 'not shared by the public generally’" [emphasis added] Hensley v. Municipal Ct., 411 U.S. 345, 351, 93 S.Ct. 1571, 36 L.Ed.2d 294 (1973) (quoting Jones v. Cunningham , 371 U.S. 236, 240, 243, 83 S.Ct. 37, 39 L.Ed.2d 285 (1963)). The Supreme Court has held: 

History, usage, and precedent can leave no doubt that, besides physical imprisonment, there are other restraints on a man's liberty, restraints not shared by the public generally, which have been thought sufficient in the English-speaking world to support the issuance of habeas corpus. . . . What matters is that they significantly restrain petitioner’s liberty to do those things which in this country free men are entitled to do. Such restraints are enough to invoke the help of the "Great Writ." Jones , 371 U.S. at 240. 

   
The “conviction” at issue offends the most basic Federal and basic principles of law, morals, and ethics in the manner in which it was obtained and maintained. Also, via the prima facie case that the Petitioner has provided in the NJ Appellate Court brief detailing the unlawfulness of the prosecution and unconstitutionality of the conviction that currently deprives the Petitioner of the right to hold public office, the Petitioner has in fact demonstrated beyond a doubt that the facts of this case prove Federal jurisdiction. The Law and the Supreme Court and prevailing case law strongly disagree with this Court’s decision. In Carafas v. LaVallee, the Court permitted an individual to continue his challenge to a criminal conviction after identifying specific, concrete collateral consequences that attached to the conviction, which had nothing to do with “probation” as a matter of law: 

"It is clear that petitioner's cause is not moot. In consequence of his conviction, he cannot engage in certain businesses; he cannot serve as an official of a labor union for a specified period of time; he cannot vote in any election held in New York State; he cannot serve as a juror." Carafas, 391 U.S. at 237 (footnotes and citation omitted).


Therefore, the denial of the right to hold public office right is an on-going “collateral consequence” and as a matter of law, the Petitioner has the right to proceed with, and be granted, the Petition for habeas corpus. 

On the actual Petition itself, the forfeiture of public office is described as lasting into “perpetuity.” Indeed, perhaps not even death may release such a prohibition. As factually and legally detailed by the Petitioner in the NJ Appellate brief submitted, the prosecution was illegal; the trial and conviction unconstitutional; and the prohibition of the right to hold public office therefore unconstitutional by default.

Since the highest court has already repeatedly ruled on this, which is so noted on the NJ Appellate Court brief already submitted, this Court is obligated to follow suit and must as a matter of law grant the Certificate of Appealability and to expedite justice, the Petitioner’s habeas corpus. 
 
Judge Kugler USDC cited the five grounds upon which the Petitioner claims jurisdiction. As these are not refuted and since both Courts have now relied solely upon the issue of the termination of “probation” as raised by this Court, the Petitioner will not fully address the jurisdictional grounds each of the five grounds provide, but clearly each offend constitutional safeguards. 

However, a brief overview of each and its supporting and prevailing law will be provided for the courts benefit. Petitioner continues to rely on the Appellate Brief for more thorough support. All the arguments as submitted in the pleadings of the Petitioner are of such constitutional magnitude to warrant the habeas corpus avenue, individually or collectively. 

GROUND ONE: The NJ Courts refusal to overturn/vacate the conviction have been arbitrary, capricious and against fact or law;


Pursuant to 28 U.S.C. § 2254, a writ of habeas corpus is available on the basis that the petitioner’s conviction or sentence violated the Constitution, laws, or treaties of the United States. In the seminal case of Brown v. Allen , 344 U.S. 443, 458, 73 S.Ct. 397, 97 L.Ed. 469 (1953), the Supreme Court held that all federal constitutional rights that have been incorporated through the Fourteenth Amendment Due Process Clause and thereby made applicable to the states are cognizable on federal habeas corpus and that a habeas petitioner can press such claims even if the they had been fully and fairly (“fairly” is at issue – added) adjudicated in the state courts.

Federal habeas relief is also available if the state court's decision was based on an "unreasonable determination of the facts in light of the evidence presented in the State court

proceeding." 28 U.S.C. § 2254(d)(2).


A federal habeas court may consider the claim where the failure to do so will "result in a fundamental miscarriage of justice." [emphasis added] Coleman, 501 U.S. at 750. A miscarriage of justice occurs "in an extraordinary case, where a constitutional violation has probably resulted in the conviction of one who is actually innocent ...." [emphasis added] Murray, 477 U.S. at 496; see also Dixon v. Miller, 293 F.3d 74, 81 (2d Cir. 2002). A petitioner establishes actual innocence by demonstrating that "in light of all the evidence, it is more likely than not that no reasonable juror would have convicted him." Dixon, 293 F.3d at 81 (internal quotations and citations omitted). All the above is clearly the case at hand: 

1. As the facts bear out in the NJ Appellate brief and throughout the tortuous history of this matter, it is the Petitioner who was firstly a domestic violence victim, and secondly, a crime victim, and thirdly, a victim by deprivation of basic constitutional rights by those acting under the color of law. There was no lawful trial, ergo, no lawful conviction flowed and the order for forfeiture of office is legally deficient.

2. The State clearly engaged in malicious prosecution such as but not limited to; disobeying a direct order from the court to dismiss the challenged charge; it enjoyed free rein to employ perjured testimony; it used a falsesworn search warrant affidavit to obtain illegal entry into Petitioner’s residence so as to intentionally seize and withhold exculpatory evidence against its main witness; it disregarded State law and New Jersey’s own domestic violence policies which have the force of law to victimize Petitioner; the State gave written orders [emphasis added] to police officers to not testify (Original trial transcript); 

Officer Parent: I don't--I kind of like addressed the situation with you earlier. I don't know how to handle this because you're kind of asking something that I was on duty and I have an order from my Chief [Reed] that I'm not allowed to comment [emphasis added]. So I don't know what your pleasure is.

MR. NUGENT: Judge, evidently the Chief who has been here most of the time, has instructed his men to be as uncooperative with me as possible. To put it in one way as I can put it, and they are not to answer questions concerning anything they've ever done while on duty. I don't think that-and I know the men are scared that some action will be taken against them for testifying in favor of Mr. Baranoski because of the pending administrative and disciplinary charges pending against him right now as well as the lawsuits he had pending against Reed. [emphasis added].

It intimidated others to affect their testimony; it insulated those who agreed to commit perjury and suborned perjury; it retaliated against police officers for testifying on behalf of the Petitioner; the State conspired with the Courts to unlawfully convict Petitioner of a crime that all evidence proved never occurred, even by the State’s own witnesses’ admissions.

3. The trier of fact in the original court stated on

the record that he believed the triable offense to   

be “defiant trespass” and not the crime that   

Petitioner was convicted of, or tried for, that 

being “criminal trespass.”

4. Defense counsel repeatedly stated in open court

that his entire defense was against the charge of “defiant trespass” and not “criminal trespass” which legally required an entire different defense strategy.

5. The NJ courts thereafter repeatedly failed to overturn the conviction as lawfully required to do and instead, unlawfully upheld the illegal conviction, even going so far as to refute defense counsels and trial Judge’s own admissions of having defended Petitioner against the wrong charge to support falsely its decision.

GROUND TWO: Disregard of a valid court order to dismiss complaint (See Exhibit 2):

The sixth amendment in relevant part provides: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, . . . [U.S. Const., Amend. VI; emphasis supplied]

As provided in the NJ Appellate brief, an Order is an Order. Even if wrong it goes without saying that although failure to meet the technical and substantive requirements for an order results in an invalid order, the order nonetheless has legal effect until vacated. See Walker v. City of Birmingham, 388 U.S. 307, 87 S. Ct. 1824, 18 L. Ed. 2d 1210 (1967); State v. Roberts, 212 N.J. Super. 476, 515 A.2d 799 (App. Div. 1986) (holding that defendant must obey court order even if order is later vacated for lack of jurisdiction).

The Order entered required that the State dismiss all the criminal charges and openly ignored it. This Order was valid in all constitutional aspects and its violation created a Federally protected right as well as providing a prima facie case of criminal prosecutorial misconduct.

GROUND THREE: Ineffectiveness of Counsel:


The record is irrefutable that defense counsel (and the trier of fact) at the time of trial defended Petitioner against a charge completely unrelated to the convicted offense. This makes the trial and the subsequent conviction unconstitutional by default.

Due process requires that, whatever the procedure, a defendant must be given adequate notice of the offense charged against him and for which he is to be tried, even aside from the requirements of the Sixth Amendment. Smith v. O'Grady, 312 U.S. 329 (1941)

The Sixth Amendment guarantees criminal defendants the effective assistance of counsel. That right is denied when a defense attorney's performance falls below an objective standard of reasonableness and thereby prejudices the defense. Wiggins v. Smith, 539 U.S. 156 L. Ed. 2d 471, 484, 123 S. Ct. 2527, 2535 (2003) (slip op., at 8); Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984). 

When the defense counsel openly admits or states that he defended against the wrong charge, the ineffectiveness of counsel claim is irrefutably sound:

THE COURT:  
It's the statute under which he's  

       

charged which is defiant trespass, 

       

[emphasis added] 2C:18-3.a.

At time of trial:

MR. NUGENT:  
Judge, may I point one thing out? I 

   
believe this is a 2C:18-3b offense      

   
[DEFIANT TRESPASS- added]. I don't   

   
think this Court has jurisdiction to 

   
consider under 2C:18-3a [CRIMINAL 

                       


 
TRESPASS -added]. It is a fourth  

                       


  
degree—

And during the trial de novo:

MR. NUGENT:  
So, this is a 2C: 18-3C, which tried

             
is defiant trespass. And I actually 

            
           
tried the case, unfortunately, under               

            
 
that premise.

The very fact that defense counsel articulated on the record that his defense was different than the one relied upon by the Court to convict, makes it painfully obvious that the Petitioner did not have even the semblance of effective assistance of counsel as required by law.

Ground four:
Prosecutorial misconduct:

The brazen violation by the State of a valid court order effectively denying the Petitioner’s invoked right to a speedy trial, and the related Court’s failure in upholding that right, makes this claim valid under the most cursory of review. Indeed, it is the cumulative effect of the prosecutorial crimes that provides a federally protected right and that which must guarantee such relief as sought in the Petitioner’s application for habeas corpus. 

When a conviction is obtained by the presentation of testimony known to the prosecuting authorities to have been perjured, due process is violated. The clause ''cannot be deemed to be satisfied by mere notice and hearing if a State has contrived a conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty through a deliberate deception of court and jury by the presentation of testimony known to be perjured. Such a contrivance . . . is as inconsistent with the rudimentary demands of justice as is the obtaining of a like result by intimidation.'' Mooney v. Holahan, 294 U.S. 103, 112 (1935). 

Under the rule of Brady v Maryland (1963) 373 US 83, 10 L Ed 2d 215, 83 S Ct 1194, that the suppression by prosecutors of evidence favorable to an accused, upon request, violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.

In Kyles v. Whitley, 514 U.S. 419, 115 S. Ct. 1555, 1560, 131 L. Ed. 2d 490, 498 (1995), the Court emphasized that where multiple items of evidence have been suppressed, the prosecution's Brady obligation "turns on the cumulative effect" of such evidence. Thus, courts are obligated to consider the State's non-disclosures "collectively, not item-by-item." Id. at , 115 S. Ct. at 1567, 131 L. Ed. 2d at 507.


Where the State has improperly interfered with a defense witness, as the record reflects is the case in the instant matter, the federal courts have reversed the conviction on Sixth Amendment grounds (United States v. Morrison, 535 F.2d 223, 226-28 (3d Cir. 1976).

GROUND FIVE: Actual Innocence:

The proof of actual innocence, which Petitioner concisely demonstrated in the NJ Appellate Court brief that has been submitted to this Court with the original Petition, is within this Court’s jurisdiction to act upon and places an obligation upon this Court to do. 

The Petitioner has always proven actual innocence from the very beginning, but just as importantly so have the actions and conduct of the State and the Courts.

1. The fact that State engaged in illegal activity, above and beyond violating the court order to dismiss and continuing the prosecution in direct violation of both criminal and constitutional law lends credibility to Petitioner’s innocence. 

2. That the trial court openly stated the triable offense (see pleadings) and yet convicted Petitioner of a untried and unrelated offense is abominable and worthy of habeas corpus, not this denial. 

3. Or that the criminal defense lawyer admitted twice during the actual trial, and the direct appeal (an admission that was included in ALL the following legal submissions) that he defended Petitioner on the wrong charge!  (Edgewater Park conviction appeal transcript pg. 23; 11-12):

MR. NUGENT: 
So, this is a 2C: 18-3C, which tried is defiant trespass. And I actually tried the case, unfortunately, under that premise.

Actual innocence under habeas corpus has already been discussed at length by the highest Court. The Supreme Court in a series of cases acknowledged that factual innocence may be of great significance in habeas corpus cases. See generally Herrera v. Collins , 506 U.S. 390, 113 S.Ct. 853, 122 L.Ed.2d 203 (1993) (assuming that actual innocence may make out a claim in a capital case); Schlup v. Delo , 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995) (noting that actual innocence will provide the court a "gateway" to reach otherwise defaulted claims). See generally Carriger v. Stewart , 132 F.3d 463, 477 (9 th Cir. 1997) (en banc), cert. denied , --- U.S. ---, 118 S.Ct. 1827, 140 L.Ed.2d 963 (1998).

Order of Appealability denial

As the Order denying appealability is only supported by the Court’s improper reliance on an erroneous basis (the un-raised “probation” basis provided by the Court versus suffrage of the loss of a constitutionally protected right to hold public officer as submitted by the Petitioner), the Petitioner respectfully must request that this Court rescind its previous order and issue a favorable decision in favor of the Petitioner for all the above reasoning.

Closing

To deny justice, as it is being done in the Petitioner’s case, is exacerbating the harm and is contrary to what Congress intended. The most superficial reading of the Petitioner’s NJ Appellate brief or even of this letter should shock the conscious of this Court into providing immediate habeas relief to the Petitioner. Congress intended the "threat of habeas" both to "serve” as a necessary additional incentive for state trial and appellate courts throughout the land to conduct their proceedings in a manner consistent with established constitutional standards," ante, at 413 (citations omitted), and to provide petitioners a remedy for unlawful state deprivations of their liberty interests through a fresh and full review of their claims by an Article III court. As the Court recognized in Fay v. Noia, 372 U.S. 391, 424 (1963), "the manifest federal policy that federal constitutional rights of personal liberty shall not be denied without the fullest opportunity for plenary federal judicial review" [emphasis added]. See also, e. g., Kaufman, supra, at 228 ("Congress has determined that the full protection of . . . constitutional rights requires the availability of a mechanism for collateral attack. The right then is not merely to a federal forum but to full and fair consideration of constitutional claims"). 

If any new hurdles are to be considered, it is requested that they be dealt with summarily via the “actual innocence” clause that allows any bar to be resolved with the inherent power of the Courts to see that first and foremost, JUSTICE is done. Petitioner originally requested oral argument, which is understandably rare, but perhaps should be granted in this case to expedite and rapidly clarify any questions the Court may develop? Truly, this case, and the Petitioner, deserved extra consideration and care and a quick resolution to this egregious matter. Petitioner continues the original requests that this matter be accelerated based upon the merits, the harm to the Petitioner, and that this matter be disposed of in favor of the Petitioner and that this matter be scheduled for disposition posthaste.
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Respectfully submitted,


Dale M. Baranoski, Pro Se

Cc:
Hand delivered USCA 

USDC clerk
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