December 7, 2006

Clerk, for the US District Court of New Jersey
Mitchell H. Cohen Federal Building &

U.S. Courthouse

4th and Cooper Streets

Camden, NJ 08101

RE: 
Motion to Vacate Order / Judgment


Original docket: 98CV5899(JBS)

Final reply

Dear Clerk for the US District Court of NJ:

Please accept this informal letter brief reply in lieu of a more formal brief. 

I am in receipt of the objection to reopen brief as filed by Mr. Mouber, Esq., counsel for the Defendants regarding the Motion to Vacate, Reopen, and Amend filed pursuant to Rule 60(b) that was filed by the Plaintiff on October 25, 2006. 

The brevity of my adversary’s opposition is telling. It should be highlighted that there is no effort to respond to the substantial charges of fraud as detailed and supported in the Plaintiff’s Motion. The reason is simple; there is no desire to go anywhere near the proverbial Pandora’s box that the Defendant’s themselves created and opened. 

My adversary would like the Court to adopt a “no harm no foul” mentality and focus on what was not known at the time the District Court dismissed the Plaintiff’s Complaint. However, what the Plaintiff’s Motion describes and details are legal atrocities that no reasonable person could have endured while still prosecuting the Complaint. The misconduct was directly linked to the Complaint and targeted the Plaintiff as well as the witnesses associated with the Complaint. If the Defendant’s were so brazen as to give written orders to police officers, officers also cited as witnesses in this matter, then the Court need not over-extend its imagination in what other harm these witnesses and the Plaintiff were exposed to. Most but not all have been detailed in the Motion. 

The actions of the Defendants and their co-conspirators cannot be dismissed as unrelated. Indeed, one only need look at what occurred favorably for the Defendants as a result of their illegal activity against the Plaintiff and the Complaint. 

1. The Plaintiff was unable to actively participate or even interact with his Federal counsel well prior to the complaint dismissal.

2. Defendant Harper was able to continuously promote Defendant Reed to higher and higher positions within the police department, all in contravention to the established testing procedure, which Reed had already proven he had poor chance of passing based upon his previous failing testing for the sergeant’s position. 

3. Reed was ultimately named Acting Chief and was eventually made actual Chief of Police with not having been subjected to one promotional exam or testing procedure. 

4. This identical circumvention of promotions was repeated with Reed’s follower, Sgt. VanSciver, a key player in the last targeting of Baranoski. He too was advanced without testing to Lieutenant, and then to Chief after Reed retired.

5. Another rival of Reed’s, Sergeant Marilyn Corn, and another witness of Plaintiff’s, was targeted by Harper and Reed and eliminated from the police department. 

6. All of the patrol officers who had offered favorable testimony for the Plaintiff during the departmental hearings involving the Caceres matter or had been deposed as witnesses for Baranoski for this matter were passed over repeatedly for deserving promotions after Reed “redesigned” the promotional process so as to be able to pick and choose his favorites or those who had been helpful through action or inaction. Indeed, the entire executive board of the Westampton’s Fraternal Order of Police (which consists of only members of Westampton Township Police department) was all promoted to higher and undeserved positions of rank and pay for withholding support for Baranoski.

7. That the harassment and retaliation against those officers favorable to Baranoski and who were witnesses in this matter is still occurring to this very day. Just recently, one police officer who testified at the Caceres hearing and who was a witness in this Complaint has been served with outdated departmental charges. This is the latest of a long line of harmful conduct directed at this officer dating back to the incident of which this original complaint is based upon.

8. All the above was public knowledge and had a chilling effect on the police officer/witnesses. 

Furthermore, the domestic matter for which Baranoski was targeted was related to the original Complaint. As stated in the Motion, the County Prosecutor’s Office was being deposed and their conspiratorial input emerged. When given the first chance to eliminate Baranoski and having botched it, the Defendant’s sought the aid of the Burlington County Prosecutors Office. And after again conducting another “secret” internal affairs investigation against Baranoski while the federal complaint was underway, and again coming up empty, it was only with the participation of the Prosecutors Office that they were able to continue targeting Baranoski.

Investigation by Baranoski revealed that the Prosecutors Office had committed similar acts in other cases against other victims, further warranting expansion of the original complaint. 

As explained in the Plaintiff’s motion, one of the requirements for a proper dismissal of a complaint is that the Defendants must not have “unclean hands” and should not have directly participated in conduct so as to influence the ability of a Plaintiff to freely pursue the federal complaint process. This interference absolutely occurred in the instant matter as the Motion describes. Not even Mr. Mouber can claim “clean hands.” Mr. Mouber provided information that he hoped would assist the State against Baranoski, yet conveniently failed to do likewise when he was in possession of exculpatory facts in favor of Baranoski.

For example, at one point Mr. Mouber, Esq. felt it was his “duty” to forward to the State certain information obtained by him during the Complaint’s normal discovery process regarding privileged client-therapist information involving the Plaintiff. Mr. Mouber believed this information favorable to the State’s prosecution against Baranoski, and ultimately against the Complaint itself. In reality, this information had the opposite effect and actually helped support the case in favor of Baranoski. 

Yet to the Plaintiff’s knowledge Mr. Mouber has never dutifully reported the crimes that he was/is personally aware of, such as but not limited to, the written order issued by Defendant Reed to the police officers (and witnesses in this complaint) to not testify in the criminal trial involving Baranoski! Indeed, Mr. Mouber actually defended the Defendants when Baranoski sought to enforce a Court order demanding production of this illegal order. Disturbingly, Mr. Mouber was successful in doing so, thanks in part to an Assignment Judge’s complicity. This same Judge refused to issue a requested order of protection for these same officers despite production of the transcript showing that they had in fact been issued orders to prevent their testimony and that they were fearful.

Mr. Mouber was also personally aware that during the depositions of Reed and Harper, both admitted that the accuser Kozub (and the State’s main witness/complainant against Baranoski) had made an official statement to her own Internal Affairs Officer that no domestic acts had occurred between her and Baranoski. Yet Mr. Mouber did nothing to stop the illegal unpaid suspension against Baranoski imposed by Harper, or to inform the State that their main witness who was claiming to be a domestic violence victim by Baranoski had previously asserted Baranoski’s innocence! 

To date, all efforts to obtain this official internal affairs report (acknowledged by Reed and Harper during depositions) between Kozub and her internal affairs officer has been repeatedly obstructed. Yet so strong was Kozub’s denial of any domestic violence acts by Baranoski that Harper and Reed, when deposed, admitted they had closed their own secret investigation against Baranoski as unfounded (see motion for details pg. 18-19).

Mr. Mouber would have this Court discount all the illegal conduct described in the Plaintiff’s 60 (b) motion as if it never existed and to focus on the skewed pleadings that had been filed prior and without the Plaintiff’s input or contribution. The Court must not allow this. Plaintiff was involuntarily absent from the prosecuting of the complaint as a direct result of the defendant’s conduct.

Exhibits 2-5 in the Motion show just how untenable the Defendant’s position was. These exhibits clearly demonstrate not only that the suspect Caceres was fabricating his statement to Reed, but also that he conspired with his girlfriend to enhance the false complaint. Worse, exhibit 5 is of Caceres’ sister-in-law providing information to another police officer that Caceres was lying, and that she had been asked to lie to bolster the false allegations. This was provided to Harper and Reed by witness officer Ingling and ignored. Based upon just this small parcel of facts it is irrefutable that the Defendants knew the allegations made against Baranoski were false. No reasonable person, let alone police officers, could deny knowledge that Caceres and his girlfriend were lying. Harper and Reed could not hide behind the feigned ignorance as they attempted to do in depositions and any reasonable jurist would easily have discerned the deceptiveness. Indeed, the expert report that had been obtained and would have been relied on at trial bore out the gross misconduct of Harper and Reed. 

Title 42 U.S.C. § 1983 provides a civil remedy against any person who, under color of state law, deprives another of rights protected by the United States Constitution. See Collins v. City of Harker Heights, 503 U.S. 115, 120 (1992). Section 1983 does not itself confer any substantive rights; it merely serves as a vehicle to enforce rights granted through the Constitution or through federal law. Baker v. McCollan, 443 U.S. 137, 144 n.3 (1979). To state a claim under § 1983, a plaintiff must establish two essential elements: (1) the violation of a right secured by the Constitution or laws of the United States; and (2) that the alleged deprivation was committed by a person acting under the color of state law.

In choosing to pursue such a malicious prosecution, while acting under the color of law as Harper and Reed clearly were, it stands to reason that Baranoski’s constitutional rights were violated as described in the original complaint. An issue is “genuine” if supported by evidence such that a reasonable jury could return a verdict in the nonmoving party's favor. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). A fact is “material” if, under the governing substantive law, a dispute about the fact might affect the outcome of the suit. Id. In determining whether a genuine issue of material fact exists, the Court must view the facts and all reasonable inferences drawn from those facts in the light most favorable to the nonmoving party. Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986).

A reasonable jury could easily determine a finding in Plaintiff’s favor based upon the facts now made available with the benefit of 20/20 hindsight by Plaintiff, after having survived the malicious conduct of the Defendant’s. 

Also, the facts contained in Plaintiff’s Motion as alleged warrant a broadening of the original Complaint. The emerging of the proof of the County Prosecutor’s Office in engaging in malicious prosecution (as demonstrated by its flagrant denial to comply with the order to dismiss, see Exhibit 11) that was known to Federal counsel warranted such additional expansion. The traumatic impact the egregious conduct was having upon Plaintiff, and the resultant breakdown of communication between Plaintiff and Plaintiff’s counsel, prevented this from occurring. 

It might be argued that Plaintiff’s Federal counsel should have been prepared to proceed without Plaintiff’s input and participation. On face value alone this is just wrong. Many clients enjoy working hand in hand with legal counsel. Such a relationship existed between Plaintiff and Ms. Douglass, Esq.. Not only were the facts of the case discussed, but so too were legal strategy and responses. Plaintiff had positive legal input prior and up till the full impact of the trauma inflicted by the Defendants had set in. 

As a prime example, the order to dismiss the domestic criminal charges idea solely belonged to Plaintiff. Federal counsel was of the opinion that no such avenue existed. It was only after aggressive arguing by Plaintiff that Federal counsel researched and discovered that such action was plausible. This same legal intuition and input by Plaintiff would have been exceptionally helpful to the new legal counsel for the challenges made by the Defendants in summary judgment. However, by that point Plaintiff was no longer an active participant with Federal counsel, and the firm of Basile and Testa had begun harassing Plaintiff for legal fees after inducing under threat for a change in the legal agreement from contingency to a paid legal agreement. 

The Defendants should not be allowed to prevail based upon the facts contained in the 60(b) Motion. The misconduct of the Defendants has never been static. That they interfered with the original complaint by a greater repeating of their original misconduct, with the aid of those in more powerful positions, has been demonstrated in the Motion. Therefore, at the least, Plaintiff should have the right to evaluate the summary arguments made by the Defendants and reply anew with personal input, assuming that the instant motion does not suffice to warrant the requested relief to reopen and proceed.

 While Plaintiff has the right to file a new independent action since the conduct violating the Plaintiff’s rights has never ended (since the unlawful criminal conviction remains a contested issue) such an arduous task is not desired by the Plaintiff. The Plaintiff had the right to be an active and contributing member to his own Complaint, free from threats, harassment, and criminal collusion. This did not happen in the instant matter and having now survived, to the dismay of the Defendant’s to be sure, such misconduct as described in the Motion must be addressed by the Court. The Court must show that time does not favor the corrupted.

Respectfully submitted,
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_________________________

Dale M. Baranoski, Pro Se

cc: Mr. Mouber, Esq. hand-delivered
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