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Superior Court of New Jersey -
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Docket No: A-001401-03T1

Docket No.: 57, 950
Sat Below: 

Judges Grall/Riva

Brief in Support of Petition for Certification

I. A short statement of the matter involved.


The Petitioner (Baranoski) and the State’s main witness/complainant (Kozub) had a two and a half-year dating relationship from 1996 to the summer of 1998. Both were police officers. The end of the relationship culminated when the Petitioner discovered Kozub in a sexual tryst with another of the State’s witness’s (Lazarrotti). As a result the romantic relationship was effectively terminated. Mutual contact however remained. Several months later (January/February 1999), as a result of disturbing behavior by Kozub towards Petitioner, and as a victim of domestic violence from Kozub (physical assault) Petitioner emailed Kozub a certified cease and desist letter advising her to have no more contact with him. 


Kozub’s immediate response was to obtain a temporary restraining order against Petitioner. Interestingly, this even though two months prior (November/December 1998) she had admitted to questioning by her police department’s internal affairs officer that there had been no acts of domestic violence between her and Petitioner.


Petitioner in turn obtained his own Temporary Restraining Order as well as a criminal complaint summons for the assault against Kozub. Note: This assault upon Petitioner had been admitted to by Kozub and is on the record.  


Kozub, with assistance of the State, obtained two counter-criminal warrants with high bail against Petitioner. The Petitioner was suspended without pay and without a hearing. Kozub on the other hand received no negative results ever.  


As of February 1999 there were mutual complaints and restraints between Kozub and Baranoski. As of February 1999 the Temporary Restraint issued against Kozub had been unlawfully obstructed by the State. The criminal complaint against Kozub had been unlawfully dismissed ex parte. 


The Petitioner in December 1999 filed a Motion to Dismiss (AKA Speedy Trial) for lack of prosecution. This motion was heard in January 2000 before Judge Schlosser, JSC.  He issued an order conditionally denying the motion, but stating that it was time for the State to “fish or cut bait” and stipulated on the Order that the State had until February 8, 2000 to either “indict or dismiss ALL complaints.” (PaP1) 


The State ignored this Order and proceeded by dispersing the complaints to various venues. The Petitioner’s legal counsel, who was not the same as the defense counsel at time of trial, erroneously advised the Petitioner that the Order had simply been denied. It was only discovered after trial that Defense Counsel at time of trial was in actual possession of the Order and also failed to advise the Petitioner of the stipulation to dismiss by a date-certain and also failed to seek enforcement of the Order. It was not until after the actual trial and “conviction” that Petitioner actually saw the Order. 

At the close of trial after all evidence and witnesses had been presented, the trial Judge, Judge Faxon III, JMC of the Edgewater Park municipal court made a statement on the record that alerted Defense Counsel that the State had not been proceeding with the same offense as he and the Judge. The Judge disregarded defense counsel’s warning that the defiant trespass trial as they both understood it, could not be for Criminal Trespass as the State was allegedly prosecuting it as. Judge Faxon advised he would return after several days with a decision. 


The trial Judge rendered a conviction for the untried and unrelated offense of Criminal Trespass and not the one which both he and defense counsel tried the matter as, one for Defiant Trespass. He also then compounded the transgression by granting the forfeiture of office of the Petitioner’s position as a police sergeant. 


The matter was appealed and heard as a trial de novo before Judge Sweeney, AJSC of Burlington County on February 23, 2000. Defense Counsel again candidly and irrefutably admitted that his defense strategy was for the offense of Defiant Trespass. He went into great length to justify his action in this regard and furthermore, why it could not have been for Criminal Trespass. 


Of great note is the fact that Judge Sweeney also concurred that the nature of the offense to be tried was “not clear” yet refused to render a proper judicial decision and vacate the “conviction.” 

After defeating the remaining two charges (dismissed for lack of probable cause by Judge Smith, JSC on October 2, 2002 that the State had also failed to dismiss per the court order), the Petitioner revisited the “conviction” and filed a Post Conviction Relief Petition. This was filed first with Judge Faxon III, JMC the original trier of fact. It detailed substantially all the same legal arguments as provided now by the Petitioner. 

The indisputable facts of the matter are as follows:

1. There existed a lawful and valid court order ordering the State to “indict or dismiss ALL complaints” by a date certain.

2. The original trier of fact (Judge Faxon III, JMC) made it undisputedly clear, on the record, that he believed the trial offense was for Defiant Trespass, and not Criminal Trespass, two completely different and unrelated offenses.  

3. Defense Counsel candidly and repeatedly admitted that his defense strategy was for the triable offense of Defiant Trespass and not for the unrelated and ultimately convicted offense of Criminal Trespass.

4. The prosecutorial misconduct was rampant and so infected the matter, even up to the very last reply brief as submitted to the Appellate Court (and which was demonstrated so by the Petitioner) that a fair trial and due process were unattainable. 

II.
The question presented.

The question/issue, or rather challenge, presented to this Court, is what action shall it take, or not take, with regards to the lower courts intentional rendering of an arbitrary, capricious decision that is factually and lawfully deficient and which denies the constitutional rights and protections of the Petitioner such as his right to hold public office, due process, and right to a fair trial, and effective assistance of counsel when such “decisions” are clearly and intentionally contrary to the facts and legal law so as to capitulate to the State’s designs?

III.
The errors complained of, the reasons why certification should be allowed.
The Appellate Court decision is completely contrary to the 

facts and law as presented in the legal brief of Petitioner and must be reversed. “A court may abuse its discretion when the record contains no evidence to support its decision. MGIC v. Moore, 952 F.2d 1120, 1122 (9th Cir.'91). This is the case in the instant matter. 
The allegation by the Appellate Court that all the legal arguments are without merit is incredulous and simply fails in light of the actual facts. With all due respect it is not a lawful or judicial decision. “The appellate function is a limited one: we do not disturb the factual findings and legal conclusions of the trial judge unless we are convinced that they are so manifestly unsupported by or inconsistent with the competent, relevant and reasonably credible evidence as to offend the interests of justice.'" Ibid. (quoting Fagliarone v. Township of No. Bergen, 78 N.J. Super. 154, 155, 188 A.2d 43 (App. Div.), certif. denied, 40 N.J. 221 (1963)). 

Simply put, the decision of the Appellate Court itself is lawfully and factually unsupported.

There was/is a valid court order issued ordering the State to “indict or dismiss ALL complaints” by a date- certain (PaP1). No other options were available to the State and to proffer anything otherwise is in error, intentional or otherwise. The Appellate Court, as have the lower courts, erroneously rely on an unconfirmed, uncertified letter purportedly sent to the Judge who issued the order requesting permission to do other than was allowed in the order (PaP2). Firstly, Judge Schlosser refused to answer the State (if he ever received the letter at all) and properly so. Secondly, the only importance of this letter is that it demonstrated that the State was cognizant of its limitations and provided the mens rea for the crime of Contempt of a court order. Setting aside that the letter should have been in the form of a Motion, it was never replied to and as such, cannot be inferred to have been an “authorization” to violate the order and surely cannot be relied on now to excuse disobeying a court order. To assert otherwise is incomprehensible, yet such has happened. An order is an order (State v. Roberts, 212 N.J. Super. 476, 515 A.2d 799 (App. Div. 1986). The Appellate Court acted contrary to its own precedence on the importance of court orders. For any court to attempt to dilute the power of such an order, or its effect, is disingenuous. The prosecution was malicious and in defiance of a lawful court order. To negate the inherent power of the Court to impose a deadline on the State such as was done in the instant matter is contrary to the law. If a court of law can dismiss criminal complaints, then providing a deadline to the State is surely within the power of the Courts. 

Contrary to the Appellate Court and Judge Sweeney, JSC as referred to in the decision on page 7, the courts do have inherent power to decide whether a Prosecutor abused his discretion. It is, of course, true that a trial court must dismiss an indictment if prosecution would violate the defendant's constitutional rights. See, e.g., Barker v. Wingo, 407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972).

That the Petitioner, albeit self-taught, must point this out is incredible. “A county prosecutor within the orbit of his discretion inevitably has various choices of action and even of inaction. This discretion applies as much to the seeking of indictments from the grand jury as it does to prosecuting or recommending a nolle prosequi after the indictment has been found, but he must at all times act in good faith and exercise all reasonable and lawful diligence in every phase of his work. [ State v. Winne, supra, 12 N.J. at 174; emphasis supplied].” The court has inherent powers to procure remedies to ensure that justice is attainable. This is particularly true in the criminal justice field. The strength and independence of the prosecutor's office has always been respected and accorded wide deference. Nevertheless, historically it has never been regarded as free from judicial supervision and control. See State v. Leonardis, supra, 71 N.J. at 97. "The court's power to fashion remedies in the realm of criminal justice is unquestioned." State v. Carter, 64 N.J. 382, 392 (1974), overruled on other grounds, State v. Krol, 68 N.J. 236 (1975). State v. Gaffey, 92 N.J. 374, 383-84 (1983) ("It has long been recognized that the judiciary has the inherent power to dismiss criminal charges, particularly where the prosecution of charges would violate the defendant's constitutional rights." [citations omitted]).
Setting aside the court order issue, the court then describes the authority of the Prosecutor to downgrade offenses, etc. (page 7). This is misdirection. This does not apply to the instant matter. Petitioner never disputed the powers of the State to downgrade under normal circumstances. The issue isn’t whether the State can downgrade; it is whether it could in light of the court order. Also, the lack of clarity as to the triable offense is factually supported. Judge Faxon and defense counsel indisputably thought the trial was for Defiant Trespass. Criminal Trespass was not the offense tried, period. The Appellate Court relies on several obscure pre-trial documents that purportedly made it “clear” what offense the trial offense was to be for. As demonstrated in Petitioner’s legal arguments and as supported by the record, neither Judge Faxon nor defense counsel, at the time of trial, were operating under the belief that the triable offense was for Criminal Trespass. 

The letter referred to on page 2 (top paragraph) that advises Ms. Weintrob, Esq., a previous defense lawyer, of a plea offer was never sent to Mr. Nugent, Jr. On page 9 of the  decision the Court claims to be “satisfied” that Judge Schlosser’s failure to respond to the letter is a positive response. With all due respect, this is absurd. First, there is no evidence the letter was ever received or read by Judge Schlosser and secondly, in no way could a lack of response be considered as an agreeable “conclusion.”  

On page 9-10 of the decision the Court claims that the Petitioner’s argument that the trial was for Defiant Trespass while the conviction was for Criminal Trespass is “not supported by the record.” Again, with all due respect, this is simply false. The irrefutable proof is listed below in both Judge Faxon and defense counsel’s recorded statements. As the record also shows (see below) even Judge Sweeney was unsure as to the lack of clarity regarding the trial offense. Why the Judges deviated from the facts “on the record” raises serious questions. As submitted in the legal brief, the law is clear; if there is any doubt as to the nature of the offense, due process is violated and the conviction must be vacated.

Regardless, what may or may not have been so “clear” prior to trial is rendered moot as compared to what occurred during the actual trial as Petitioner made clear both in legal briefs and oral argument. For the Appellate Court to assert otherwise is inconsistent with the facts. Judge Faxon stated (page 240 of the Edgewater Park transcript);

THE COURT:  It's the statute under which he's  

  charged which is defiant  trespass, 

  [emphasis added] 2C:18-3.a.

Defense counsel responded upon hearing the State’s response to Judge Faxon’s unsolicited statement above (Edgewater Park Transcript pg. 241):

MR. NUGENT:  Judge, may I point one thing out? I believe 

             this is a 2C:18-3b offense [DEFIANT TRESPASS- 

             added].I don't think this Court has               

             jurisdiction to consider under 2C:18-3a 

             [CRIMINAL TRESPASS -added].It is a fourth 

   degree—

For the Appellate Court to intentionally mischaracterize this bold unambiguous statement so as to minimize its effect that the Judge’s explicit utterance was only a “fleeting remark” is akin to mis-characterizing an excited utterance to guilt. This statement provided a clear and concise window into the mind of Judge Faxon at that specific moment, which was the end of trial, as to exactly what he was thinking as to what the offense the entire trial was for: Defiant Trespass. The plain language doctrine supercedes such a wrongful interpretation as does common sense. Judge Grall went so far as to request the original transcript. Same was produced and same demonstrated that at no point was there any evidence to support that Judge Faxon was treating the trial offense as anything other than one for Defiant Trespass. To pretend, offer or infer that the trial was for anything other than Defiant Trespass is completely unsupported by the record and contrary to Judge Faxon’s own words. The decision of the Appellate Court is lawfully and factually unsupported.

On pages 10-11, last paragraph, the Appellate Court claims that defense counsel “defended against the charge of criminal trespass.” In light of the factual record (see above) and with all due respect, this statement is untrue. Defense Counsel candidly and repeatedly admitted that from the initial trial through to the trial de novo proceedings that his defense strategy was for the triable offense of Defiant Trespass and not for the unrelated and ultimately convicted offense of Criminal Trespass (see statement(s) herein). 

During the trial de novo before Judge Sweeney, JSC, on February 23, 2001 defense counsel again candidly admitted on the record, the same record that was provided to Judge Grall and Judge Riva, that he tried the matter as one for Defiant Trespass and NOT as Criminal Trespass. Not only did he demonstrate remorse in the transcript; he even went into great lengths to justify why he believed the trial offense was for Defiant Trespass (as being the only rational downgradable offense from Criminal Trespass). (Edgewater Park conviction appeal transcript pg. 23; 11-12):

MR. NUGENT: 
So, this is a 2C: 18-3C, which tried is defiant trespass. And I actually tried the case, unfortunately, under that premise.

     Note: to exemplify the many layered ineffectiveness of counsel, defiant trespass is not a lesser-included offense of criminal trespass (State v. Braxton May 2000). Therefore, the ineffectiveness of counsel cannot be disputed. The fact that the Appellate Court tried to do so, in light of the bold facts, is exceptionally disturbing. The ineffectiveness of counsel test as described on page 12 completely fails. To have a defense lawyer repeatedly ADMIT and EXPLAIN defending against the wrong charge (assuming the State was on the right charge at all) absolutely is ineffectiveness of counsel and with all due respect, the Appellate Court was disingenuous.  

Judge Sweeney, JSC during the trial de novo also concurred as to the lack of clarity as to notice of the offense. (Edgewater Park conviction appeal pg. 26):

MR. GERROW:  
Judge, I heard that argument. And, at that particular point in time, I was—I was shocked, because – I’ll tell you why Judge. I think, in fairness, that notice that your Honor read clearly says what we’re doing. I – I picked –

THE COURT: 
Well, I don’t know – I – it says what 

you’re doing, I don’t know about how clear.(emphasis added)

On page 11 last paragraph, the court states it is not “persuaded” that Judge Faxon believed the trial offense was for defiant trespass. With all due respect, the facts make such a claim untrue. Not only is this absolutely contrary to Judge Faxon’s own words, it fails also because Judge Faxon never corrected the record. He never denied the statement or its meaning even when presented the opportunity to set the record straight during the Post Conviction Relief. So there can be only one conclusion and the only one supported by the facts – Judge Faxon believed the trial was for defiant trespass. 

On page 13, the Court wrongly claims that “defendant admitted that he entered Kozub’s residence in the middle of the night on July 21, 1998.” This is an absolute falsehood. There was no such admission. Furthermore, Petitioner demonstrated that this date of “July 21, 1998” (actually there were two offered) was false since phone records proved that no cell phone call existed prior to the Petitioner’s arrival as claimed by Kozub and her secret lover. See legal brief for Appellate Court for details and cell phone records. 

The prosecutorial misconduct was rampant and so infected the matter, even up to the very last reply brief as submitted to the Appellate Court. The facts and evidence are clear: The State engaged in criminal conduct to obtain an unlawful conviction. This was well-demonstrated in Petitioner’s Appellate Court brief and will not be re-tread here. Petitioner will rely on the legal argument contained in the Appellate Court brief. For the misconduct to be deemed “meritless” by the Appellate Court in light of the overwhelming facts and evidence provided does disservice to the public and the Petitioner and is overtly disingenuous. Indeed, as noted in the Petitioner’s final reply brief to the Appellate Court, it was specifically pointed out that in the State’s last submission, perjured statements were still being intentionally used. None of the charges of criminal/prosecutorial misconduct as detailed in the Petitioner’s legal brief were disproved. The decision of the Appellate Court is lawfully and factually unsupported.

The Petitioner has demonstrated actual innocence via overwhelming evidence and facts. Petitioner even eliminated the offense date(s) since two dates were alleged by the State’s witness’s for the same allegation (See original brief pages 46-48 and exhibit PaP5). Yet the Appellate Court still listed the offense date as “July 21, 1998.” Both dates were proven false via cell phone records submitted with the legal brief and were included therein.  

Certification must be granted in the interest of justice and for the following reasons;

The legal arguments of the Petitioner remain legally viable.

The constitutional rights of the Petitioner would continue to be violated if justice is not allowed to prevail.

Actual innocence of Petitioner has been demonstrated. A manifestly unjust conviction of a crime of which one is innocent should be set aside at any time. As stated in State v. Blanchard, 98 N.J. Super. 22 (Law Div. 1967). 

Public interest/safety will remain to be at risk if the issues asserted in this matter are not properly addressed.

This Court will be hard-pressed to locate a more perverse case involving such abuses as demonstrated herein with the instant matter and as a well-documented domestic violence and crime victim. The record is very clear in demonstrating that only the Petitioner is the actual victim in this matter. This Court should, in the interest of justice, and in compliance with the Legislatures intent as to treatment of victims of crime and domestic violence, invoke its inherent power to see that justice is speedily and fully realized.

This matter demonstrates disparaging selective enforcement. The negative treatment of Petitioner, a documented male victim of domestic violence versus the treatment of his female abuser, Kozub, who has openly admitted to using physical violence against Petitioner, and who to date has continued to and admits to following the Petitioner in a patrol car while still armed, is contrary to the Legislatures intent.

The recent corruption investigations and cases, especially in southern New Jersey, is resulting in the publics loss of faith in government and the legal system and this case is systematic of this problem. A favorable decision would go a long way to negating the damage now being exposed.  When an innocent police officer is victimized and stripped of his rights and protection, action is needed. This case is a prime example of why the Loigman decision, which was reversed by this Court, should be revisited.

IV. Comments with respect to the Appellate Division opinion.


With all due respect, words such as “arbitrary and capricious” are too standard to properly describe the nature of the Appellate and lower court’s findings in regards to this matter. New definitions such as an abomination or perversion of justice should be used to describe instances such as the decisions of the instant matter. The Petitioner has always presented a lawfully and factually supported case to the Courts. The Courts have repeatedly returned decisions not based on fact or law.  

The law and fact relied upon by the Petitioner in support of the legal arguments cannot, and have not, been overcome by either the State or the Courts to date. Based upon the Petitioner’s legal and law enforcement training and experience, there simply can be no doubt that the Courts so far have been acting contrary to their legal, ethical and moral mandates. With all due respect, if this offends this Court, so be it. Prejudice and bias clearly are already present. But the truth cannot be withheld simply because of the discomfort or prejudice it may cause. When the truth must be watered down so as not to offend, then justice cannot be properly served. Petitioner would ask that this Court consider the offense to the Petitioner as the target of such conduct. These assertions of injustice are raised because they must be. 

For motives, reasons and basis not consistent with the publics interests the Courts to date have rendered decisions inconsistent to the law and slanted wrongly in favor of the State. Politics have clearly infected this matter. It is inarguable what the original trier of fact, Judge Faxon JMC, believed what the trial offense was for. The transcript cannot be disputed. The same is true of defense counsel’s candid admission and explanation as to what his belief was as to the triable offense. Furthermore, the Appellate Court’s intentional failure to deal directly with the flagrant and documented unlawful conduct by the State sends the wrong message; that there is a lack of separation of powers between the Judiciary and the Executive.  With all due respect all these errors demonstrate a degraded and compromised legal system that this Court now is lawfully bound to correct, starting with vacating the unlawful conviction of the Petitioner and immediate reinstatement to his law enforcement position.  


The Petitioner, based upon the treatment by the legal system to date, is under no misconception that justice will prevail even at this late stage and at the highest level of available legal redress in New Jersey. Federal action does however require that this attempt be made regardless. If any relief would be granted in that regard, it would simply be that this Petition be expeditiously denied or if deemed worthy to be deliberated, that it be done so quickly. “It is manifest that where it is apparent that a defendant has been wrongly convicted of the commission of a crime of which he is innocent, basic concepts of fairness demand that the court undo the injustice. Under such circumstances, principles of law involving finality of judgments and rules of court involving time limitations for appeal must be shunted aside in favor of the broader concept of

fundamental justice under our law.” Chief Justice Traynor


The prosecution was illegal and the conviction unlawful. Habeas Corpus applies since Petitioner’s constitutional right to hold public office is denied and withheld (To deny ones right to hold public office, based upon an unlawful conviction, surely is a withholding of a person’s personal liberty. This aspect was more specifically addressed favorably in the matter of the denial of private detective license of Mims Hackett, Jr. (A-1611-82T1) 190 N.J. Super. 300) (Decided 1983).

Respectfully submitted;

_________________________

Dale M. Baranoski, Pro Se

Date: May 25, 2005
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