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Preliminary Statement


The State contends that on the night in question that the Petitioner, without permission or license to do so, entered the home of his ex-girlfriend Ms. Deanna Kozub, while she was there in the companionship of her exclusive boyfriend, Mr. Lazarrotti. 


The Petitioner, from the very beginning and throughout the Post Conviction Relief process, including the appeal of which is currently before this Court, has always maintained that Kozub and he were involved romantically and that the entry to the house, with the entry code and alarm codes as provided by Kozub, as well as the authorization to enter at-will, had not been revoked or rescinded in any form, and that upon entering the residence of Kozub, he was faced with the reality that in fact she was having a sexual tryst with Mr. Lazarrotti.

As it relates to this appeal, this matter dates back to February 1999 with the filing of a Criminal Trespass Complaint against the Petitioner. In December 1999 the Petitioner, through counsel, filed a Speedy Trial motion in regards to this complaint and two other subsequent criminal contempt complaints that had been filed. The motion was heard by Judge Schlosser, JSC and on January 21, 2000, he ordered that the State must “indict or dismiss” all criminal complaints against Petitioner on or before February 8, 2000. There can be no mistake that the State, who participated in the Speedy Trial motion, was fully aware of the order and had a lawful duty to comply with the mandates of that order. 


The State moved the Trespass matter to municipal court, specifically Judge Faxon, JMC. On June 5, 2000 the trial commenced. It is irrefutably clear on the record that both Judge Faxon and defense counsel conducted the trial for the offense of Defiant Trespass. Both Judge Faxon and Defense Counsel stated so on the record. Both Judge and Defense Counsel were in complete agreement as to what the trial was for; Defiant Trespass. However, at the close of the trial, after all the evidence and testimony had been submitted by the State and the Defense, it was learned that the State had allegedly all along been conducting the trial for Criminal Trespass. Judge Faxon was compelled, especially upon the error being raised by defense counsel as to the conflict of the offenses, to declare a mistrial yet failed to do so. Judge Faxon rendered a conviction for the untried offense of Criminal Trespass. Judge Faxon also refused to take corrective action regarding this harmful error when provided the opportunity during the Post Conviction Relief petition (February 2002). 

Simply put, there is no permissible legal, lawful or constitutional basis for the sustaining of the conviction. This is truly a case of malicious prosecution with the prosecution of the innocent domestic violence victim (Baranoski) and the State’s defense of the admitted accused (Kozub).

Procedural History 

On November 30, 1998 Sgt. Reed and Sgt. VanSciver, two rival competitors of Petitioner for an upcoming police Chief’s position, initiated an internal affairs investigation based upon alleged domestic allegations from Kozub. Note: At this time Sgt. Reed was named in a Federal Lawsuit filed by Petitioner for falsifying a previous investigation against Petitioner.

During December 1998 Sgt. Richardson of the Burlington Township Police Department’s Internal Affair’s Unit questioned Kozub to inquire if the allegations contained in the Special Report were true. Kozub denied any domestic violence conduct. Sgt. Reed was forced to close the matter. Detective Lietenberger’s investigation later determined that this Special Report was false.

Kozub subsequently was sent a registered cease and desist letter from Petitioner to stay away and have no further contact with Petitioner. On February 8, 1999 and in retaliation to the cease and desist letter, Kozub obtained a domestic restraining Order FV-03-001321-99-V against Petitioner. Petitioner was immediately suspended without pay contrary to the provisions of Title 40A, et al.

On February 8, 1999 Petitioner issued criminal complaint S-1999-477-0312 against Kozub for assault. The complaint was administratively dismissed by the State ex parte.

On February 9, 1999, the Petitioner obtained a domestic restraining Order against Kozub FV-03-1344-99. This Order, among other items, provided for the immediate seizure of Kozub’s duty weapon. The seizure of weapons was also mandated as a requirement pursuant to the Directive of the Attorney General Implementing Procedures for the Seizure of Weapons from Law Enforcement Officers involved in Domestic Violence Incidents issued August 1995 AND the Burlington County Prosecutor’s Office Operational Directive 93-2 (revised February 1996). Both mandates were ignored. No seizure of weapons ever occurred. Section VID of the Burlington County's policy demanded that a psychological evaluation be conducted upon the Kozub.  To the best of Petitioner’s knowledge, to date, none has been conducted upon Kozub. Kozub always remained on active, unrestricted duty with pay. Conversely, Petitioner voluntarily submitted and successfully passed such an examination and Dr. Klugman personally advised that the Petitioner was determined fit to return to work, as did his final report. Despite passing the exam, the Petitioner was never allowed to resume work or receive pay contrary to the State’s mandates.

Kozub initiated cross-complaints alleging criminal trespass as well as a contempt charge alleging a violation of her issued domestic restraint order. The criminal charges were held until after business hours and the closing of court on February 12, 1999 (Friday) evening before service attempts were made, a commonly known negative method when the desire is to cause the arrestee to not have access to an immediate bail hearing. Petitioner was arrested, incarcerated and required to post $10,000.00 full cash bail amount in violation of court rules pertaining to bail requirements. While Petitioner was incarcerated and awaiting posting of bail at the Burlington Township Police Station, Kozub was arriving to work overtime. 

On May 6, 1999 both restraining orders were mutually withdrawn without admissions by either party of any domestic violence conduct or acts. 
As a result of delays on the part of the State to bring the Petitioner to trial, Petitioner directed his legal counsel Michele Douglass, Esq. to initiate a Speedy Trial proceeding for the dismissal of all pending charges. On January 21, 2000, after submissions and oral argument, Judge Schlosser ordered that the State either indict or dismiss all criminal matters against Petitioner by February 8, 2000 (PaP1). Instead of complying, the State dispersed the criminal charges and proceeded in direct violation of the Order. 

On June 5, 2000 the Petitioner was tried for Defiant Trespass. However, Petitioner was convicted of the unrelated instant offense, Criminal Trespass, in municipal court before Judge Faxon, JMC. The State proceeded immediately with Forfeiture of Office action against the Petitioner’s employment as a law enforcement officer. Same was granted.

On February 23, 2001 the matter was appealed via a Trail De Nova before Judge Sweeney of the Burlington County Superior Court and the conviction/forfeiture of office was upheld. 

On June 20, 2001, Petitioner signed a criminal domestic complaint against Kozub. Judge Andronici JMC found probable cause for the issuance of criminal trespass (S-2001-000163-0312) against Kozub based upon her admissions. Again, the Burlington County Prosecutor's administratively dismissed this complaint ex parte. 

On June 25, 2001 before the Honorable Smith, Jr. JSC trial commenced for the outstanding contempt charges of alleged violations of Ms. Kozub’s domestic restraint. On October 2, 2001 Petitioner was acquitted of both charges for insufficient evidence as a matter of law by Judge Smith, JSC.

Petitioner filed notice with the State for return of the weapons and other property seized by the State during its execution of the Temporary Restraining Order (February 8, 1999) and the Search Warrant executed on February 22, 1999. In response, the State advised it would seek forfeiture of the Petitioner’s weapons and firearm identification card. On February 25, 2002 a weapon forfeiture hearing was conducted before the Honorable Judge Hogan, JSC. Judge Hogan denied the State’s motion and ordered all weapons returned. 

February 5, 2002 a Petition for Post Conviction Relief was filed in Edgewater Park Municipal Court, with Judge Faxon again presiding. Judge Faxon rendered his decision on September 12, 2002 denying the Post Conviction Relief application. 

The Post Conviction Relief was appealed. Pending the appeal date Petitioner requested inspection of the State’s case file. Same was denied and Petitioner filed a motion to compel discovery inspection. A hearing was held on March 12, 2003 and an Order was granted permitting inspection of the State’s case file. It was also ordered that Mr. Gerrow provide a Certification that nothing had been removed from the case file. On March 20, 2003 the case file inspection was conducted. The inspection revealed additional violations of discovery by way of existing exculpatory documents previously undisclosed as well as missing portions of the case file. 

On June 5, 2003, with the State’s refusal to comply with the Court Order to compel discovery, the Petitioner was forced to file a Motion to Enforce the Court Order. Judge Sweeney determined that the Order was now a separate matter and would be heard on the same day as PCR appeal. Recognizing that this delay was self-defeating, the Petitioner filed an Order to Show Cause on September 3, 2003 why the State should not be held in contempt and why the Order as issued to compel discovery should not be complied with. Judge Sweeney summarily denied this action. Petitioner similarly filed a Protective Order for several of the witness’s that the record demonstrated were targeted for witness tampering and retaliation. Judge Sweeney denied this Motion.

The Petitioner filed an emergent leave to appeal in regards to both the Order to Show Cause and the Protective Order with the Appellate Division. On September 19, 2003 Judge King and Judge Lisa met with Assistant Prosecutor Tang and Petitioner to hear the emergent appeal. The leave to appeal for the discovery was granted and the Motion modified. The Protective Order was not addressed. 

On September 25, 2003 the Discovery issue was heard before Judge Sweeney. The court refused to sanction the State or dismiss the matter and denied any negative action against the State and ordered the matter to proceed to the Post Conviction Relief appeal.

The Post Conviction Relief appeal was heard and denied by Judge Sweeney. This matter is now appealed to the Appellate Division.

A Motion for Summary Decision was filed with the Appellate Division and denied without a decision.

An interlocutory appeal request of the denial for the Motion for Summary Decision was filed with the Supreme Court and rejected. 

Statement of Facts

The only facts relevant to this Court’s decision are:

1. On February 7, 1999 the Petitioner sent Kozub, his ex-girlfriend, a “cease and desist” letter advising her that he wished to have no more contact with her and for her to leave him alone, and that if she did not stop her harassing behavior, he would be forced to report her to her police department where she is employed as a police officer.

2. On February 8, 1999 Kozub retaliated by contacting her police department’s Internal Affairs Officer and in contradiction to her previous official statement, now advising that domestic acts had occurred, and based upon the cease and desist letter and for an alleged offense of Criminal Trespass dating back to the previous summer of 1998, she would be seeking a Temporary Restraining Order. 

3. On February 8, 1999 the Temporary Restraining Order was effectuated against the Petitioner, a Police Sergeant in a neighboring Department, and all weapons, including duty weapons, were seized. Petitioner was suspended without pay and barred from the police department.

4. On February 8, 1999 the Petitioner filed a domestic violence assault complaint which Kozub admitted to having committed. The complaint was dismissed ex parte.

5. On February 9, 1999 the Petitioner sought and obtained a Temporary Restraining Order against Kozub. The Order specifically called for the seizure of Kozub’s duty weapon and any personal weapons. This Order was never enforced. 

6. On February 11, 1999 Kozub filed counter-complaint for Criminal Trespass against Petitioner, as well as a complaint for allegedly violating her Temporary Restraining Order. Petitioner was arrested after the Courts had closed for the weekend on February 12, 1999 and incarcerated at Kozub’s police department on $10,000.00 bail. While incarcerated, Kozub arrived to work overtime.

7. In December 1999 the Petitioner filed a Motion for Speedy Trial concerning all criminal complaints. 

8. On January 21, 2000, Judge Schlosser, JSC entered an Order that the State had until February 8, 2000 to either indict or dismiss all complaints against Petitioner. 

9. On February 7, 2000 Mr. Gerrow sent a letter to Judge Schlosser requesting permission to proceed with the prosecution by downgrading the charges. Judge Schlosser ignored this request. The State proceeded regardless and dispersed the charges to various venues, with the Criminal Trespass complaint being downgraded to the Edgewater Park Municipal Court.

10. On June 5, 2000 the trial was conducted. At the conclusion of the trial, Judge Faxon, JMC, stated on the record that the trial offense was for “defiant trespass.”

11. The Petitioner’s defense counsel, upon hearing the State respond that it had been prosecuting the matter as “criminal trespass”, immediately pointed out to Judge Faxon this conflict, that the State was prosecuting an improper charge and one different than that which the trial court and the defense counsel had tried the case for, that being defiant trespass.

12. Judge Faxon concluded the trial without answer and returned on June 8, 2000 and convicted Petitioner, not of defiant trespass, but of criminal trespass and an order of forfeiture was granted, removing the Petitioner from his position as police sergeant.

13. On February 23, 2001 the conviction was appealed to Judge Sweeney, AJSC who upheld the conviction and forfeiture. The Speedy Trial Order was never raised by defense counsel, nor did Judge Sweeney rule as to whether the trial court was correct in entering a conviction for an offense other than that which was tried.

14. In January of 2002 the Petitioner challenged the only remaining matter preventing his return to law enforcement, the Edgewater Park conviction, via a Post Conviction Relief petition. Judge Faxon, JMC denied the PCR application. 

15. While under appeal, the Petitioner filed to a motion to compel discovery inspection of the State’s case file. On March 12, 2003 the motion was heard before Judge Sweeney, AJSC with Executive Assistant James Gerrow representing the State. The Order was granted with the additional condition that the State submit a Certification that “nothing had been removed” from the case file.  

16. On March 20, 2003 the inspection was conducted. The Petitioner discovered exculpatory police reports as well as the absence of portions of the State’s case file. This was reflected in a letter to Mr. Gerrow dated March 20, 2003. 

17. Repeated attempts to have the State comply with the Order failed. 

18. The Petitioner filed first a Motion to Enforce the Order for Discovery, and after Judge Sweeney denied same, an Order to Show Cause was filed, which Judge Sweeney put off hearing until the same day as the Post Conviction Relief appeal. 

19. The Petitioner filed for an emergency leave to appeal and same was granted. Judge Sweeney was directed to hear the discovery matter first and if the Petitioner was not satisfied, that he should grant a postponement to the Petitioner.

20. On the day before the Order to Show Cause and the Post Conviction Relief hearing, Mr. Gerrow faxed the required Certification to Petitioner.

21. On September 25, 2003 the proceeding began with the discovery issue. Petitioner advised the Court that the “Certification” was provided to the Petitioner via fax just the day before was falsely submitted and proceeded to document to the Court that the case file and discovery of the State was thoroughly and utterly tainted by the new discovery of exculpatory evidence as well as the substantial missing portions of the State’s case file. Certifications were offered to the Court proving that the copy of the original microcassette had been listened to on the day of trial on June 5, 2000 and that the admissions by Kozub were not present, substantiating the claim of evidence tampering. Other issues were well documented to no avail and Judge Sweeney claimed to be satisfied with the integrity of the State’s case file and discovery. 

22. The matter proceeded to the actual Post Conviction Relief. Judge Sweeney was asked to rule on the proofs of the Petitioner that the trial was for one offense according to Judge Faxon and defense counsel’s beliefs while the conviction was for another un-related offense, and that at the minimum, defense counsel was grossly ineffective. Judge Sweeney opined that the State properly notified all involved and concluded this portion as final and refused to allow argument on the point. The trial court’s and the defense counsel’s assumption that the trial was defiant trespass was dismissed. 

23. The Petitioner next presented the Speedy Trial Order. Judge Sweeney opined that Judge Schlosser, JSC Order was erroneous and that the Courts do not have the authority to impose such restrictions upon the State.

24. Judge Sweeney rebuffed all of Petitioner’s contentions and denied the Post Conviction Relief appeal. 

LEGAL ARGUMENT I

I.
The State and the lower Courts have ignored the mandates of a Speedy Trial Order.
Is the State bound by an Order to dismiss entered as a result of Petitioner’s Speedy Trial motion? Answer: YES

Courts must control the operation of their own orders. An order of a court must be obeyed unless and until a court acts to change or rescind it. See State v. Roberts, 212 N.J. Super. 476, 515 A.2d 799 (App. Div. 1986). 

Petitioner filed a Speedy Trial Motion on December 7, 1999. Same was granted by Judge Schlosser, JSC. In conclusion, Judge Schlosser, JSC gave the State a deadline to indict or dismiss by February 8, 2000. If the State did not “fish or cut bait” as he stated, then all criminal complaints pending against the Petitioner were to be dismissed (PaP1). There were no other options available to the State. Prior to the Speedy trial motion, the State enjoyed all its legal authority as granted under NJSA 2A: 158-5. However, in the face of the Motion and the Order, it properly lost the authority to downgrade or do anything other than what was specified in the Order. 

The Petitioner was not made aware of the actual contents of the Order to Dismiss issued by Judge Schlosser on January 21, 2000 until after the June 5, 2000 trial. In fact, Petitioner was advised by legal counsel Michelle Douglass, Esq. that the Motion had been denied. It was only upon inspection of Charles Nugent Jr’s Esq. case file after the trial and conviction, that Petitioner saw for the first time the actual Order. 

The State argued during the Post Conviction Relief proceedings that it had sent a letter to Judge Schlosser indicating that it was in fact going to do something other than comply with the order, and downgrade and disperse the criminal charges to various venues (PaP2). The letter went unanswered, and therefore was clearly unauthorized, and there is no indication that the State had approval to deviate from the original order. The Petitioner maintains that such conduct was in blatant contravention to the criminal code, specifically NJSA 2C: 29-9a which provides;

2C:29-9.  Contempt.

a.  A person is guilty of a crime of the fourth degree if he purposely or knowingly disobeys a judicial order or hinders, obstructs or impedes the effectuation of a judicial order or the exercise of jurisdiction over any person, thing or controversy by a court, administrative body or investigative entity.

It must be noted that this was not the first court order to be violated or obstructed by the State, nor was it the last. 

Firstly, on February 9, 1999 the Petitioner sought and 

obtained a Temporary Restraining Order against the State’s main witness/complainant based upon a previous domestic assault that had occurred and to which the accused had admitted (PaP18). The State openly obstructed the enforcement of this Order. The case file inspection conducted by Petitioner on March 20, 2003 failed to reveal a lawful basis for the order’s non-enforcement.

Secondly, on March 12, 2003 the Petitioner filed a motion 

to inspect the State’s case file due to the numerous instances of documented discovery violations (PaP13). The Order was granted for a full inspection as well as a Certification that was to be produced by the State that nothing had been removed from the case file. On March 20, 2003 the inspection was conducted whereupon it was discovered that not only was there exculpatory documents that had never been released, substantial portions appeared to be missing from the case file. Despite repeated attempts to have the State comply, all requests failed. 

During the latest appeal before Judge Sweeney AJSC on September 25, 2003 and specifically in regards to the Speedy Trial motion, Judge Sweeney opinioned that Judge Schlosser was in error for ordering the Speedy Trial Order and that it was Judge Sweeney’s stated position that the Courts cannot impose such an order upon the State (PCR hearing 9/25/03 pg. 71; lines 12-17 and pg. 74; 16-25 through pg.75; 1-6). Judge Sweeney legally erred and contradicted both the Constitutional safeguards as well as a long line of case precedent. An Order is an order. Even if wrong it goes without saying that although failure to meet the technical and substantive requirements for an order results in an invalid order, the order nonetheless has legal effect until vacated. See Walker v. City of Birmingham, 388 U.S. 307, 87 S. Ct. 1824, 18 L. Ed. 2d 1210 (1967); State v. Roberts, 212 N.J. Super. 476, 515 A.2d 799 (App. Div. 1986) (holding that defendant must obey court order even if order is later vacated for lack of jurisdiction). Judge Sweeney’s position is plainly legally flawed and prejudicial to Petitioner’s rights and to the interests of the public. Such a statement is in complete contradiction to the US and NJ Constitution as well as prevailing case law. The sixth amendment in relevant part provides: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, . . . [U.S. Const., Amend. VI; emphasis supplied]

There is a long line of cases from the US Supreme Court down through the New Jersey’s Courts that irrefutably counters Judge Sweeney’s erroneous assertion, such as;

The right to a speedy trial, which finds its origins in the Magna Carta, has been transposed to the United States Constitution by means of the sixth amendment. This right has been clearly recognized as "fundamental" and hence applicable to the states through the Due Process Clause of the fourteenth amendment. Klopfer v. North Carolina, supra, 386 U.S. 213, 87 S. Ct. 988, 18 L. Ed. 2d 1; see also Dickey v. Florida, 398 U.S. 30, 37-38, 90 S. Ct. 1564, 26 L. Ed. 2d 26, 31-32 (1970); Smith v. Hooey, supra, 393 U.S. at 375, 383, 89 S. Ct. at 579, 21 L. Ed. 2d at 609, 614. With respect to the public interest in this guarantee, the Supreme Court in Barker v. Wingo, supra, 407 U.S. at 519-21, 92 S. Ct. at 2186-87, 33 L. Ed. 2d at 111; State v. Gaffey, 92 N.J. 374, 383-84 (1983) ("It has long been recognized that the judiciary has the inherent power to dismiss criminal charges, particularly where the prosecution of charges would violate the defendant's constitutional rights." [citations omitted]); 

Therefore, it is beyond debate that the courts possess such

power to order dismissal of complaints within the bounds of properly exercised discretion. For Judge Sweeney to detract from the inherent authority to impose such conditions upon the State is flawed and a denial of Petitioner’s constitutional rights. 

Conclusion: 

Therefore, the State’s continuing prosecution of criminal 

charges in direct disobedience to a lawful court order was not only unlawful, but also a violation of the Petitioner’s due process and right to a speedy trial as guaranteed by both the U.S. and the NJ Constitutions. The lower courts failure to uphold this right is a judicial error. As a matter of law the conviction must be vacated and final relief should be granted to the Petitioner posthaste.

LEGAL ARGUMENT II

II.
A trial cannot be deemed constitutional if the trial was for an offense that was different than the offense convicted of, and the trial offense was not a lesser-included offense of the original indictment.

Can the Petitioner be tried for one offense, and convicted of an unrelated offense? Answer: NO

Judge Sweeney apparently disagrees with Constitutional law. Judge Sweeney relied upon the same argument that the State provided – that sufficient notice had been given to both Judge Faxon and defense counsel (PCR Hearing 9/25/03 pg. 69; lines 2 – 24) prior to trial. What notice may, or may not have been given, is moot. What is relevant is what offense the trier of fact and defense counsel, at the time of trial, believed the trial offense to be.  The facts as related to this appeal are not in dispute. The original charge was for Criminal Trespass, entry into a dwelling, a fourth degree crime. It is undisputed on the record that Judge Faxon and defense counsel operated and conducted the subsequent trial as one for Defiant Trespass, a petty disorderly persons offense. The State allegedly operated and conducted its action as if the trial was for Criminal Trespass, a disorderly person offense. 

Under the Criminal Code, an offense is included within the charged offense when it is established by proof of the same or less than all of the facts required to establish the commission of the offense charged, or it differs from the crime charged only through a lower degree of risk or injury or a lower degree or culpability. N.J.S.A. 2C:1-8d(1) State v. Smith, 136 N.J. 245, 249-50, 642 A.2d 978 (1994). Indeed, although the State might contend differently, the Petitioner does not believe that there is a lesser-included offense of Criminal Trespass into a dwelling, if the structure was indeed a dwelling, as it was in the instant matter. 

The transcript of the original trial in Edgewater Park Municipal Court is also not disputed. Pages 239 through 241 of the transcript (PaP3) leave no doubt as what both the Judge and defense counsel believed the trial was for; Defiant Trespass. Judge Faxon stated (page 240 of the Edgewater Park transcript);

THE COURT:  It's the statute under which he's  

            charged which is defiant  trespass, 

            [emphasis added] 2C:18-3.a.

Purportedly, the State was the only party operating under the different belief, that being that the trial was for the offense of Criminal Trespass. The only commonality these two offenses have is that they are offenses of trespassing. The separation of the two offenses is the type of trespass. Defiant Trespass involves entering open lands whereas Criminal Trespass involves entering structures, or in the instant matter, a dwelling. Obviously both Judge Faxon and defense counsel, knowing that a municipal court cannot hear an indictable offense, assumed that the logical and most proper downgrade from the original charge of Criminal Trespass into a dwelling (NJSA 2C: 18-3a), a fourth degree crime, was Defiant Trespass (NJSA 2C: 18-3b), a petty disorderly persons offense. However, both Judge Faxon and defense counsel thought, incorrectly, that Defiant Trespass was a lesser-included offense of Criminal Trespass, and discounted the State’s current position that it could downgrade within the same statue of Criminal Trespass since “dwelling” was clearly at issue and not a “structure.” “The rationale at common law for lesser-included criminal offenses being covered by an indictment is based on the notion that the grand jury considered the lesser offense as an ingredient of the greater criminal offense. State v. Johnson, 30 N.J.L. 185, 186 (Sup. Ct. 1862). The lesser-included criminal offense must be of "the same general character as that charged" in the indictment. Ibid. In other words, the lesser-included criminal offense must be for a lower-degree offense that "is necessarily included in the higher one charged in the indictment," State v. Staw, 97 N.J.L. 349, 350, 116 A. 425 (E. & A. 1922) (citation omitted), or a "necessary ingredient" of the indicted offense, State v. Talley, 94 N.J. 385, 388, 466 A.2d 78 (1983). Hence, by 1942 there was a "well-established rule that the accused may be convicted of any crime of a lesser grade or degree, provided it is an ingredient of the greater offense alleged [in the indictment] and is therefore included therein." 

Indeed, this fatal error was exposed to Judge Faxon immediately by Defense counsel Charles Nugent, Jr. (Edgewater Park Transcript pg. 241) :

MR. NUGENT:  Judge, may I point one thing out? I 

   
   believe this is a 2C:18-3b offense      

        [DEFIANT TRESPASS- added].I don't   

        think this Court has jurisdiction to 

        consider under 2C:18-3a [CRIMINAL 

   TRESPASS -added].It is a fourth 

   degree—

The Judge dismissed this monumental declaration and instead of declaring a mistrial, simply stated (Edgewater Park Transcript pg. 241):

THE COURT:  I'll consider that as an additional 

  part of your argument, anything else?


In the case of NJ v. Wagner 180 N.J. Super. 564, the courts plainly defined why the conviction cannot be allowed to stand and it appears the issues are the same in the Petitioner’s matter as in that decision:

“Art. 1, § 8, of the New Jersey Constitution provides that "[n]o person shall be held to answer for a criminal offense unless on the presentment or indictment of a grand jury." R. 3:7-4 permits an amendment of an indictment "to correct an error in form or the description of the crime . . . or to charge a lesser included offense," but an amendment to charge a different offense is not allowed by the rule. A defendant may waive his right to indictment and elect to proceed by means of an accusation. However, such a waiver must be in writing, signed by defendant, and the prosecutor must thereafter prepare a written accusation. See R. 3:7-2. Neither a written waiver nor an accusation was prepared in the instant matter. We are therefore satisfied that defendant's conviction of an offense for which he was not charged and which is not a lesser included offense of the conspiracy charge designated in the indictment cannot stand [emphasis added]. See State v. Koch, 161 N.J. Super. 63, 66-67 (App.Div.1978); State v. Reid, 148 N.J. Super. 263, 266 (App.Div.1977), certif. den. 75 N.J. 520 (1977). 

In State v. Braxton, 750 A.2d 185 (N.J. Super. A.D. May 2000) which was decided prior to trial, this Court made it abundantly clear that Defiant Trespass, since it involved only entry of open lands and not dwellings, or even structures, was not a lesser-included offense of Criminal Trespass. As a general rule a criminal defendant may not be convicted for an offense not charged in the indictment. State v. Dixon, 125 N.J. at 257. Where a lesser-included offense, which does not merely grade the criminal act but has an element not contained in the indictment, is requested by the State the charge cannot be given without the defendant's consent. State v. Dixon, 125 N.J at 258; and see, State v. Pantusco, 330 N.J. Super. 424, 446, 750 A.2d 107 (App. Div. 2000). Clearly, no consent was provided. 

The State contends that its reference to several obscure pre-trial documents that may or may not cite what offense it was proceeding to trial under, that being Criminal Trespass, was sufficient to somehow overcome the Judges and defense counsel’s “misconception” as to what the trial was for and that therefore, the trial was somehow valid. It also claimed that the pre-trial management conference between the State, the Court, and defense counsel was the time for any misunderstanding to be resolved. However, since both the Judge and defense counsel were on the same “sheet of music” so to speak, the rational conclusion is that only the State was under any misunderstanding. This was submitted to the lower courts without effect. In fact, in Petitioner’s final submissions, the Petitioner pointed out to Judge Sweeney, AJSC, who heard both the initial conviction appeal as well as the Post Conviction Relief appeal that even he stated that it was unclear what charge the State was prosecuting (Edgewater Park conviction appeal pg. 26):

THE COURT: 
Well, I don’t know – I – it says what you’re doing, I don’t know about how clear.

The Petitioner’s pleadings made it amply clear that it mattered not one bit what notice was or was not provided prior to trial; what mattered was what offense the Petitioner was tried for, and defended against, at the time of trial. The record is undisputed and clear – the Judge and defense counsel conducted the trial as one for Defiant Trespass and not for Criminal Trespass, which the Petitioner was actually convicted of. A mistrial should have been declared. Since this did not occur, the resultant conviction is clearly unconstitutional and cannot be upheld. 


There is no dispute that the conviction against the Petitioner was for an offense other than that for which the trial was held and the Courts are adamant that such cannot be held proper or just; State v. Battle, 256 N.J. Super. 268, 281, 606 A.2d 1119 (App. Div.) ("In the absence of a valid waiver, the submission to the jury of an offense which is not a lesser included offense violates a defendant's state constitutional right * * * ."), certif. denied, 130 N.J. 393 (1992); State v. Graham, 223 N.J. Super. 571, 577, 539 A.2d 322 (App. Div. 1988) ("The New Jersey Constitution bars conviction of the lesser included offense unless the grand jury intended that result and the defendant had fair notice that he was being tried for that offense [emphasis added].").

Judge Faxon was made aware at the end of the trial of the harmful error. When the error is constitutional in nature and implicates a "structural" right so basic to a fair trial that, by definition, it can never be harmless, the error is deemed harmful per se. Chapman, 386 U.S. at 23. 

Furthermore, if there is any doubt as to the nature of the offense to be tried, there is a violation of the 6th Amendment and due process: “Due process requires that, whatever the procedure, a defendant must be given adequate notice of the offense charged against him and for which he is to be tried, even aside from the requirements of the Sixth Amendment. Smith v. O'Grady, 312 U.S. 329 (1941) (guilty plea of layman unrepresented by counsel to what prosecution represented as a charge of simple burglary but which was in fact a charge of ''burglary with explosives'' carrying a much lengthier sentence is void). See also Cole v. Arkansas, 333 U.S. 196 (1948) (affirmance by appellate court of conviction and sentence on ground that evidence showed defendant guilty under a section of the statute not charged violated due process); It is a general principal that every person is entitled to know, with reasonable exactitude, the penal consequences of any criminal charge he or she is called upon to defend [emphasis added].  State v. Howard, 110 N.J. 113, 124-25, 539 A.2d 1203 (1988); see also Lankford v. Idaho, 500 U.S. 110, 111 S.Ct. 1723, 114 L.Ed.2d 173 (1991).

The rulings in the instant matter have been so “wide of the mark” that a manifest denial of justice has occurred. 

Conclusion:

The Petitioner cannot be convicted of an unrelated offense different than the one tried. The Courts have stated in regards to judicial errors, "in order to prevail, defendant must convince us that there was an error clearly capable of producing an unjust result." Summers, supra, 350 N.J. Super. at 362-63 (citing R. 2:10-2). The facts support herein that such proofs have been submitted. The lower courts decisions are arbitrary and capricious and a blatant denial of fundamental fairness, and counter to both the US and NJ Constitution. The errors offend several standards of review as well as the concept of fundamental fairness and the 6th amendment right to due notice. As a matter of law the conviction must be vacated and final relief should be granted to the Petitioner posthaste.

LEGAL ARGUMENT III

III.
Legal Counsel was clearly and inarguably ineffective when the defense strategy and argument was against an offense other than, and not a lesser-included offense, than that which the defendant was tried for and convicted of. 


Can legal counsel be deemed “effective” if counsel represented Petitioner against a charge other than the one convicted of, and the one defended was by definition not a lesser-included offense of the original charge?
Answer: NO


Charles Nugent Jr. was hired to represent the Petitioner in the matter before the Edgewater Park Municipal Court on June 5, 2000. Multiple meetings and correspondence were had between the Mr. Nugent Jr. and the Petitioner in order to prepare. Per defense counsel, the entire trial strategy was designed to counter the allegation of Defiant Trespass. 

Upon a review of the State’s main witness/complainant statements, neither Mr. Nugent Jr. nor Petitioner could locate any of the necessary elements that the State would need to convict. Discovery reviews also failed to provide any indication of “actual communication,” and “Postings” and “Fencing” did not apply.

On June 5, 2000 the trial began. At no point did the State offer any new indications that any of the above elements were present. So based upon the demonstrated lack of actual notice, the Petitioner would have of necessity been found not guilty.

However, after all testimony and evidence had been taken, when the trial was effectively concluded, Judge Faxon turned to the State to inquire a response and without prompting and in a purely voluntary manner, Judge Faxon made the following statement:

THE COURT:  
It's the statute under which he's charged which is defiant trespass, [emphasis added] 2C:18-3.a.


Therefore, it cannot be disputed what the Judge believed the trial was for – Defiant Trespass. However, he was not the only one operating under such belief as described above and as stated by Charles Nugent, Jr.:

MR. NUGENT:  
Judge, may I point one thing out? I believe this is a 2C:18-3b  offense [DEFIANT TRESPASS- added].   I don't think this Court has jurisdiction to consider under 2C:18-3a [CRIMINAL TRESPASS - added].   It is a fourth degree—


The record is clear and undisputed, and cannot be challenged, as to what both the Judge and Charles Nugent, Jr. believed the trial offense was for, yet Judge Faxon convicted the Petitioner of Criminal Trespass, thereby denying Petitioner even the semblance of a fair trial in violation of the 6th Amendment and its analogue in the NJ Constitution. 


Charles Nugent, Jr. continued to represent the Petitioner through the appeal of the conviction to Superior Court, Burlington County. Charles Nugent, Jr. maintained throughout that he had been under the impression that the offense to be tried was for Defiant Trespass.

Mr. Nugent, Jr. re-confirmed his assertion that the trial as he believed it was for Defiant Trespass and so therefor too was his defense. (Edgewater Park conviction appeal transcript pg. 23; 11-12):

MR. NUGENT: 
So, this is a 2C: 18-3C, which tried is defiant trespass. And I actually tried the case, unfortunately, under that premise.

Clearly, even Judge Sweeney could not state for a fact that the exact nature of the charge was detailed with knowledgeable specificity (Edgewater Park conviction appeal pg. 26):

MR. GERROW:  
Judge, I heard that argument. And, at that particular point in time, I was—I was shocked, because – I’ll tell you why Judge. I think, in fairness, that notice that your Honor read clearly says what we’re doing. I – I picked –

THE COURT: 
Well, I don’t know – I – it says what 

you’re doing, I don’t know about how clear.

The Sixth Amendment guarantees criminal defendants the effective assistance of counsel. That right is denied when a defense attorney's performance falls below an objective standard of reasonableness and thereby prejudices the defense. Wiggins v. Smith, 539 U.S. 156 L. Ed. 2d 471, 484, 123 S. Ct. 2527, 2535 (2003) (slip op., at 8); Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984). The conduct of defense counsel was not based upon a strategic trial strategy. He erred, fatally so. 

Under Strickland v Washington (1984) 466 US 668, 80 L Ed 2d 674, 104 S Ct 2052, a criminal defendant claiming ineffective assistance of counsel must show that (1) counsel's actions were not supported by a reasonable strategy, and (2) the error was prejudicial. The Strickland two-prong standard was adopted by this Court in State v. Fritz, 105 N.J. 42, 58, 519 A.2d 336 (1987), as the appropriate measure of counsel's performance under Article I, Paragraph 10 of the New Jersey Constitution. Both prongs have been thoroughly met and the conviction should be vacated and final relief should be granted to the Petitioner. 

Conclusion:

When a prosecutor behaves in a criminal fashion, as has occurred in the instant matter, the Petitioner has found that the legal community is completely deficient in its ability to properly respond. There simply is no legal training that Petitioner was able to discern that prepared any of the Petitioner’s defense counsel with the capability to cope when faced with such egregious conduct by the State, thereby rendering the defense lawyer ineffective by default.  Therefore, defense counsel's inept performance prejudiced Petitioner. As a matter of law Petitioner’s sentence must be reversed because his attorney plainly violated his constitutional right to effective assistance of counsel.

LEGAL ARGUMENT IV

IV.
PROSECUTORIAL MISCONDUCT was so egregious as to warrant a reversal of the trial and conviction.

In light of the validity and weight of the previous legal arguments, this point is probably moot, but the Petitioner wanted the criminal nature and actions of the State recorded.

To what degree must prosecutorial misconduct rise to warrant reversal of a conviction or to be determined to have so infected the prosecution that a fair trial was denied?

The United States Supreme Court has stated:

The … [p]rosecuting attorney is the

representative not of an ordinary part to a controversy, but of a sovereignty whose obligation to govern impartiality is as compelling as its obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a case, but that justice shall be done. Berger v. United States, 295 U.S., 78, 88, 55 S.Ct. 629, 633, 79 L.Ed. 1314, 1321 (1935).

The New Jersey courts have also clearly articulated that the primary duty of a prosecutor is not to obtain convictions, but rather to see that justice is done.  State v. Marshall, 123 N.J. 1, 586 A.2d 85 (1995).  

The Petitioner’s Post Conviction Relief Petition and subsequent submissions and oral argument have documented an alarming number of specific and material instances of what would be considered in court terms as prosecutorial misconduct, and by law enforcement to be criminal conduct. 


The State knowingly, purposely, and with malicious intent, wrongfully prosecuted an acknowledged domestic violence victim while conversely, protecting the admitted domestic violence abuser. The chilling effect of the insidious matter has reverberated throughout the local law enforcement community. 

The Petitioner will not attempt to address all the individual acts that encompass the prosecutorial/criminal conduct of the State, the list is too great. But it must be noted that those points noted below are only a few of the egregious acts and only the ones narrowly related to this appeal and the misconduct has been ever evolving. 

The State cannot overcome the presumption that its conduct was lawful under the federal and State constitutions or criminal code of New Jersey. Prosecutorial misconduct is a basis for reversal of a criminal conviction if the conduct was so egregious that it deprived the defendant of the right to a fair trial. State v. Timmendequas, 161 N.J. 515, 575, 737 A.2d 55 (1999), cert. denied, 122 S. Ct. 136, 151 L. Ed. 2d 89. Such misconduct is easily discernable in the instant appeal and provides grounds for immediate vacating of the conviction and a prima facie case will be detailed throughout below and as evidenced in the lower courts transcript.


So it is very true that this was a criminal prosecution – it was a crime to prosecute.

SUBPOINT A

Intentional disobedience of a court order to dismiss all complaints against Petitioner


On January 21, 2000 an Order was entered pursuant to a Speedy Trial Motion filed by Petitioner (PaP1). The Order imposed a deadline upon the State to either indict or dismiss all complaints on or before February 8, 2000. There was no dissembling the intent or parameters of this order. 

An Order is an Order. An order of a court must be obeyed unless and until a court acts to change or rescind it. See Walker v. City of Birmingham, 388 U.S. 307, 87 S. Ct. 1824, 18 L. Ed. 2d 1210 (1967); State v. Roberts, 212 N.J. Super. 476, 515 A.2d 799 (App. Div. 1986). 

What is most telling however is that my adversary, Mr. Gerrow, supplied the mens rea for the crime of Contempt that demonstrated that he was fully aware that continuing the prosecution against the Petitioner was unlawful. It is inarguable that Mr. Gerrow had only two choices as ordered by the Court: “Indict or dismiss all criminal charges” on or before February 8, 2000. In a letter dated February 7, 2000 to Judge Schlosser, JSC Mr. Gerrow requested permission to downgrade the criminal complaints and proceed with the prosecution (PaP2). Judge Schlosser properly refused to answer Mr. Gerrow’s letter, and therefore, the order was clearly in its original form and effect and to be complied with. So when Mr. Gerrow, without authority, and in direct criminal violation of a lawful order, and in violation of Petitioner’s constitutional right to a speedy trial, proceeded with prosecuting the Petitioner, he absolutely knew that he was violating the rights of the Petitioner, as well as committing a breach of statutory law, that being Contempt (NJSA 2C: 29-9b). 
Mr. Gerrow knew that an Order of the Court had been entered, he knew of the existence of the Order, and he purposely or knowingly disobeyed the Order.

“A person has disobeyed a judicial order when that person has, with knowledge of the existence of the order, purposely or knowingly refused or failed to comply with an order as entered by the Court which applies to (him/her). A court order may either be written or oral. In the case at hand the proofs indicate that the order which the defendant has been charged with disobeying was written/oral.” 

NJ Model Jury Charging


The court order has never been altered, rescinded or changed and remains in full force and effect. The criminal circumvention of the order does not dilute its effect, and it must be enforced and upheld. For this disobedience of a court order, and the prejudice and harm inflicted upon the victim, the Petitioner, this “conviction” must as a matter of law, be vacated.

SUBPOINT B

Inconsistent Statements 

Based upon the previous legal arguments (I & II) this is also probably a moot argument. Also, impeachment of the State’s witnesses was not a paramount defense strategy since the trial was for defiant trespass, and not for the offense which the Petitioner was ultimately convicted of, criminal trespass. 

Throughout the Post Conviction Relief proceedings with the lower courts, and especially on the latest before Judge Sweeney of the instant appeal, the lower courts refused to accept the irrefutable evidence that the State’s main witness(s) lied. Indeed, Judge Sweeney repeatedly asserts his focused belief that the break up date was April 1998 (PCR hearing 9/25/03 pg. 95; lines 9 – 11). Petitioner once again was forced to remind the Judge that this was inconsistent testimony that should have been made known to the defense and that Kozub had provided different testimony with regards to a number of factual specifics, namely the ending time of the relationship and the offense dates (PCR hearing 9/25/03 pg. 97; lines 17-19 / 24 – 25). Further, the Judge was reminded that Kozub’s assertion that she and Mr. Lazarrotti were involved in an “exclusive” relationship is negated by the fact that he was engaged to someone else other than Kozub during the time in question (PCR hearing 9/25/03 pg. 94; lines 9 – 10). Inexplicably, Judge Sweeney refused to be budged for his erroneous beliefs. Indeed, Judge Sweeney seemed to continually treat the matter as a trial de nova instead of a post conviction relief matter where new material, evidence, and issues not previously known are properly raised. Judge Sweeney appeared to be locked in the memory of the original trial, and the new revelations were having no impact.  

A significant underpinning of Petitioner’s Petition for Post-Conviction Relief is a discussion of the material differences between witness Kozub’s trial testimony in this matter before the original Court on June 5, 2000 and her testimony before Judge Bell in the Superior Court of New Jersey, Burlington County in support of their mutual request for a final restraining order on May 6, 1999.  The material differences in Kozub’s trial testimony from her previous testimony concerning the same events before Judge Bell in the final restraining order hearing fits into two categories.  

The first category is when Kozub claims that her relationship with the Petitioner ended.  This is important because it was the Petitioner’s defense in this matter that he reasonably believed that he continued to have a romantic relationship with the complaining witness, Kozub and that it was reasonable for him to continue to enter her premises with the code she had provided to him as he had during their entire romantic relationship and therefore lacked the necessary criminal intent to support any finding of the presence of that mens rea beyond a reasonable doubt.

At trial the complaining witness, Kozub testified that her relationship with the Petitioner ended in April 1998.  Trial testimony, page 4 line 17.  Again, when questioned by Defense Attorney Nugent on page 26, lines 1-5, indicated again that the relationship ended April of 1998.  Again, page 28, lines 3-6, Kozub indicates that the breakup was April of 1998.  In fact, Defense Attorney Nugent attempted to confront Kozub with what appears to be an inconsistent statement or almost statement from her internal affairs statement that seems to indicate that she was prepared to say that the breakup was around “summer of . . . . .[summer of 1998.]”  However, Ms. Kozub denied that would have been the completion of her phrase in the IA statement.

In contrast however, at the final restraining order hearing, although Ms. Kozub indicated that the exclusive dating relationship ended on April 20, 1998, she acknowledges that she continued the romanticism of the relationship through the end of June (incidentally a “summer” month) and actually acknowledges that she really wasn’t exactly sure “when it had ended.”  The final retraining order transcript page 30, line 15-24 and page 31, lines 5-12.  This line of cross-examination impeachment by prior inconsistent statement with the final restraining order hearing transcript/knowledge would have been exceptionally helpful to the Petitioner’s position at trial in that it supported his reasonable belief that their romantic relationship continued up until the time when he entered her home through the garage door on the date of the incident and therefore he would have had no basis on which to conclude that he was not licensed to enter the home through the garage door as he had on a number of occasions previously.  Moreover, this line of impeachment would have supported Petitioner’s contention that the night of the incident was his first notice that Lazarrotti wasn’t sleeping on the couch as a result of needing a place to sleep after having problems with his girlfriend, consistent with and corroborative of the Petitioner’s and more importantly, Kozub’s testimony at trial. (Trial pg. 31; 24-25):

A (KOZUB): …And, I had told him, probably 

told him about John’s problems with his girlfriend.

In fact, the original court concluded as a fact that the relationship ended in April of 1998 and that was a basis on which this court concluded that the Petitioner had constructive notice that he was not licensed to enter the premises at the time of the incident. Kozub’s testimony in the final restraining order hearing undermines this finding and Petitioner contends that if the court had heard her inconsistent sworn testimony from the final restraining order hearing, that the court would have decided this fact issue differently.  See PaP4 (comparison, Trial Transcript versus final restraining order transcript as to “end of relationship”).

Even more significantly, is the material difference between the complaining witness Kozub’s testimony as to when the incident happened at trial and her prior sworn testimony in the final restraining order hearing as to when the incident happened. The original court also found as a fact that the offense date was July 21, 1998. However, on May 21, 1999 during the Final Restraining Order hearing before Judge Bell, JSC, Kozub testified that the offense date was July 16, 1998, and that the romantic relationship had not terminated in April of 1998 as she previously stated, but had in fact continued up to and through June 1998. At trial, Kozub testified that the incident now happened on July 21, 1998. Trial testimony page 29, lines 8-10 and trial testimony page 32, lines 3-6 and 14-18.  She further testified that she concluded that the offense date was July 21 based up her review of e-mails and a calendar. Trial testimony page 30, lines 14-16, page 42, lines 20-25, page 43, lines 3-6. Moreover, this impeachment would have been even more devastating in light of the uncertainty of Lazarrotti as to the date of the incident as further discussed below.

Lazarrotti also testified similarly during trial.  See trial transcript page 85, lines 1-17 and page 89, lines 23-25.  However, this testimony was impeached by Mr. Nugent when Lazarrotti was shown his prior Internal Affairs statement wherein he described the incident date to have been within one week of July 10, 1998.  See Trial transcript page 90, lines 17-22. Officer Lazarrotti testified before the court that the offense date was July 21st (Trial pg. 89; 23-25):

Q (Mr. NUGENT): What is it that makes you believe this   

                incident occurred on July 21st?

A (LAZARROTTI): Checking over the dates to the best of  

                my knowledge.

Mr. Nugent, Jr. therein attacked the credibility of Lazarrotti by pointing out the inconsistent testimony of Lazarrotti between the two distinctly different dates. (Trial pg. 91; 17-21)

Q (MR. NUGENT):And am I correct in saying that in that statement you gave to Lightenberger, that you said the time Dale entered the house was within a week of the July 10th or 11 incident when he was knocking on the door?


A (LAZARROTTI):That’s what the statement says, yes.

The ability of Mr. Nugent to have impeached Kozub with direct inconsistencies as to the offensive date cannot be overstated.  In fact, it was the Petitioner’s position that Kozub was untruthful with respect to the dates of both July 16, and July 21 and that in fact the incident occurred well prior to July 11, which is more consistent with Petitioner’s version that the romantic relationship between he and Kozub had not concluded until the discovery of the covert sexual liason between Kozub and Lazarrotti. Indeed, cell phone records introduced demonstrate that no phone calls were made to Kozub’s residence on either July 16 or 21, 1998 (PaP5). This is crucial since Kozub testified in both the original trial and the final restraining order hearing that she noticed on her caller I.D. that Petitioner called from his cell phone just prior to arriving at her residence. 

In fact, again referring to Lazarrotti’s testimony, even he admits that he was not sure if Kozub’s and Petitioner’s relationship had ended and in fact states that he “doesn’t know if anybody knows any thing for a fact.” Trial page 92, line 5-8. It appears that the only un-impeached version to date has been Petitioner’s trial testimony that Kozub and he were engaged in an exclusive dating relationship, and that he simply walked in on a sexual tryst between Kozub and Lazarrotti. 

The testimony utilized by the State was perjured. Kozub initially denied to her Departments internal affairs officer that any domestic violence had occurred, then provided two different lengths of the relationship between she and Petitioner, and provided two different offense dates, both which were disproved via cell phone records. The State failed to provide the previous inconsistencies to the Petitioner.  

When a conviction is obtained by the presentation of testimony known to the prosecuting authorities to have been perjured, due process is violated. The clause ''cannot be deemed to be satisfied by mere notice and hearing if a State has contrived a conviction through the pretense of a trial which in truth is but used as a means of depriving a defendant of liberty through a deliberate deception of court and jury by the presentation of testimony known to be perjured. Such a contrivance . . . is as inconsistent with the rudimentary demands of justice as is the obtaining of a like result by intimidation.'' Mooney v. Holahan, 294 U.S. 103, 112 (1935). The evidence log showed all the State’s witnesses’ taped statements were signed out by Mr. Gerrow personally. 

Under the rule of Brady v Maryland (1963) 373 US 83, 10 L Ed 2d 215, 83 S Ct 1194, that the suppression by prosecutors of evidence favorable to an accused, upon request, violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution, (1) the duty to disclose such evidence is applicable even where there has been no request by the accused; (2) the duty to disclose encompasses impeachment evidence as well as exculpatory evidence; (3) such evidence is material if there is a reasonable probability that, had the evidence been disclosed to the defense, the result of the proceeding would have been different; and (4) the rule encompasses evidence known only to police investigators and not to the prosecutor and, therefore, the individual prosecutor has a duty to learn of any favorable evidence known to others acting on the government's behalf, including the  police [emphasis added on last point].

This last condition, that police investigators had knowledge of the favorable evidence, is compounded by the fact that on the day of trial, Det./Sgt. Richardson (promoted to Lieutenant at time of trial) who took the first statement from Kozub that no domestic acts had occurred was a visible presence in the courtroom during the trial. The inconsistent testimony was available all along to the State all along as was the duty to provide. Under the due process clause of the Federal Constitution's Fourteenth Amendment as construed in Brady v Maryland (1963) 373 U.S. 83, 10 L. Ed. 2d 215, 83 S. Ct. 1194, with respect to state criminal proceedings, when police or prosecutors conceal significant exculpatory or impeaching material in the state's possession, it is ordinarily incumbent on the state to set the record straight.

Defense counsel attempted to cross-examine Kozub at time of trial with regards to the original denial of domestic violence (Trial pg. 51; 8-14). Defense counsel would have been greatly benefited with the production of the actual internal affairs report/statement by Internal Affair’s Officer Richardson to challenge her credibility at the time of trial.

In Brady v. Maryland, the Court held ''that the suppression by the prosecution of evidence favorable to an accused upon request violates due process where the evidence is material either to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.'' In United States v. Agurs, the Court summarized and somewhat expanded the prosecutor's obligation to disclose to the defense exculpatory evidence in his possession, even in the absence of a request, or upon a general request, by defendant. The obligation is expressed in a tripartite test of materiality of the exculpatory evidence in the context of the trial record. First, if the prosecutor knew or should have known that testimony given to the trial was perjured, the conviction must be set aside if there is any reasonable likelihood that the false testimony could have affected the judgment. Second, if the defense specifically requested certain evidence and the prosecutor withheld it, the conviction must be set aside if the suppressed evidence might have affected the outcome of the trial (Brady v. Maryland). Third (the new law created in Agurs), if the defense did not make a request at all, or simply asked for ''all Brady material'' or for ''anything exculpatory,'' a duty resides in the prosecution to reveal to the defense obviously exculpatory evidence; if the prosecutor does not reveal it, reversal of a conviction may be required, but only if the undisclosed evidence creates a reasonable doubt as to the defendant's guilt. Clearly, the inconsistent statements (Final Restraining Order hearing testimony and Internal Affairs denial of domestic acts by Kozub) in question fulfills this test. Such blatant inconsistency of statements would have been exceptionally beneficial to both impeach the credibility of Officer Kozub from the onset, as well as create a “false in one, false in all” claim if the trial had in fact been for criminal trespass, and not defiant trespass.


In State v. Cahill (125 N.J. Super. 492; 311 A.2d 760), the Courts position was that it really didn’t matter if the defense was also aware of the inconsistent testimony and whether the failure of the State to notify the State [defendant] was in good faith, bad faith or as it determined in the that case, if the Prosecutor “erred.” It only was concerned that the State failed to relay, not the transcript, but the knowledge of the inconsistent and exculpatory testimony to defense, regardless whether defense already knew of its existence or not.


It is uncontrovertedly the law in New Jersey and all the states that the suppression of exculpatory evidence or use of perjured testimony by the State, whether willful or merely negligent, deprives the defendant of a fair trial. Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215 (1963); Napue v. Illinois, 360 U.S. 264, 79 S. Ct. 1173, 3 L. Ed. 2d 1217 (1959). 

This principle -- that the State may not knowingly use false evidence, including false testimony, to obtain a tainted conviction -- implicit in any concept of ordered liberty, does not cease to apply merely because the false testimony goes only to the credibility of the witness. Napue v. Illinois, 360 U.S. 264, 269, 79 S. Ct. 1173, 

3 L. Ed. 2d 1217 (1959); State v. Taylor, 49 N.J. 440, 453 (1967). 

 
In Mooney v. Holohan, 294 U.S. 103, 55 S. Ct. 340, 79 L. Ed. 791 (1935), the Supreme Court held that knowing use by the State of perjured testimony to obtain a conviction, and the deliberate suppression of evidence to impeach that testimony, constituted a denial of due process of law (emphasis added). Recently in People v. Faulkner, 7 Ill. App. 3d 221, 287 N.E. 2d 243 (App. Ct. 1972), the Illinois court held that it is also the prosecutor's duty as a representative of the people to see that defendant receives a fair trial, and when he learns his witness has made an untrue statement, even if only as to a collateral issue, he is duty-bound to inform the court and jury of its incorrectness. 

Further, the United States Supreme Court recently held that the good or bad faith of the prosecutor is irrelevant where false testimony is concerned. A new trial is required in a criminal case if false testimony by a state witness is allowed to go uncorrected when it appears that it could in any reasonable likelihood have affected the judgment of the jury. Whether the nondisclosure was a result of negligence or design, it is the prosecutor's responsibility to disclose the incorrectness of the witness's statement. Giglio v. U.S., 405 U.S. 150, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972).  [Emphasis added]

This State has cited with approval, in State v. Taylor, supra, the principle set forth in People v. Sauvides, 1 N.Y. 2d 554, 154 N.Y.S. 2d 885, 136 N.E. 2d 853 (Ct. App. 1956), that: 

“It is of no consequence that the falsehood bore upon the witness's credibility rather than directly upon defendant's guilt. A lie is a lie, no matter what its subject, and, if it is in any way relevant to the case, the district attorney has the responsibility and duty to correct what he knows to be false and elicit the truth. [at 557, 154 N.Y.S. 2d at 887, 136 N.E. 2d at 854 (Emphasis added)]”


Kozub alleged to her Department’s Internal Affairs Officer, and the State, that at the time of the alleged offense (whichever date you care to use since she offered several- from no offense at all December 1998; to July 16, 1998; to July 21, 1998) that she and Lazarrotti had been involved in an “exclusive” dating relationship from April through the summer of 1998. However, Ms. Kozub described the extended relationship with Petitioner as being till “June” of 1998 and as “romantic” (Final Restraining Order pg. 30, 31; 15-25, 1-9). Ms. Kozub was adamant that at no time did she see anyone else while exclusively dating the Petitioner (Trial pg. 55; 13-20). It was also revealed during the Post Conviction Relief proceedings that Lazarrotti was engaged to someone other than Kozub and that during the same time, Kozub stated she was romantically involved with Petitioner. 
As always maintained by the Petitioner, the Petitioner happened upon Kozub and Lazarrotti in a sexual affair as Petitioner was entering the front of the residence, with provided entrance codes, while Lazarrotti was attempting to escape out the back. The State knew that no exclusive dating relationship ever existed between Kozub and Lazarrotti during the time in question, again impeaching the credibility of the State’s witness’s as well as demonstrating further Brady violations in that the State is always under an obligation to advise the defense of inconsistent statements. A case is made that not only did two of the State’s witnesses commit perjury, but it is clear that there was a conspiracy to commit perjury as well. To trivialize such inconsistent testimony of the State by its primary witness, and to pretend that was inconsequential, cries foul. 
Judge Sweeney stated that the date of the offense was not important (PCR hearing 9/25/03 pg. 49; lines 7,8 – 11 through 17). Judge Sweeney, when confronted with the multiple accounts as to the different dates by the State’s witnesses, stated that the differences were attributable to a “matter of memory” (PCR hearing 9/25/03 pg. 49; line 23). The Petitioner responded that it was not memory when two witnesses alter their versions identically, and that it is then perjury (PCR hearing 9/25/03 pg. 49; lines 24-25 / pg. 50; lines 1-3).

The State could not keep track, nor did it seem to care about the attempt, of coordinating the untruth and falsehoods of its witnesses. It cannot be overstressed that since the defense trial strategy by Petitioner’s defense counsel was for defiant trespass, and not criminal trespass, the focus by defense counsel was not to impeach the State’s witness’s, but to establish that the elements for defiant trespass were not proved. And to this end, defense counsel demonstrated that to be the case; Kozub testified that there had been no actual communication to not trespass, and “postings,” and “fences” did not apply. 

SUBPOINT C  
Tampering with evidence 


On December 8, 1998 Kozub left a phone message on Petitioner’s answering service. This phone message, among other things, supported the assault complaint against Kozub, but more importantly, contained the admission from Kozub that she was “wrong” for what she did. microcassette transcript pg. 3; 21-23;

MS. KOZUB: I was wrong for coming over your  

 house, but big deal. That was eight,  

 six months ago, whatever it was.


Defense counsel at the time, Robert Leiner, Esq. was presented with this information and allowed to listen to the tape. He in turn then advised the State of Petitioner’s possession of the tape in an attempt to force the State to comply with the domestic violence laws and guidelines pertaining to domestic violence abusers, i.e., Kozub. 


Instead, shortly after the existence of this exculpatory and incriminating tape was revealed, the State, pursuant to a falsesworn affidavit, obtained a search warrant for Petitioner’s residence to seize computer and computer related equipment. On February 22, 1999 the warrant was executed. Nothing alleged as a purpose for the search warrant was located at the residence; no love letters, no incriminating emails, no pictures of Kozub, nothing. Yet the tape, a small microcassette located in Petitioner’s bedroom drawer was located and seized, even though far outside the scope of the search. This original tape would never be released in its unaltered form until November 2002, after the trial and after the two remaining Contempt charges were dismissed against Petitioner by Judge Smith, JSC on October 2, 2002 for lack of probable cause. 

The State could offer no rebuttal proof that it did not unlawfully seize, withhold, and tamper with exculpatory evidence, i.e., the microcassette tapes. In fact, under questioning by Judge Sweeney, AJSC, during the Motion to Compel Discovery on March 12, 2003, Mr. Gerrow was forced to admit that the tape was not cited on the search warrant. By editing out that exculpatory and incriminating statement, and refusing return of the unlawfully seized tape, the State eliminated the mens rea and blatant admission of the assault charge that Kozub had originally been charged with on June 8, 1999. This charge was administratively dismissed ex parte. So on two occasions, the State made knowingly untruthful misrepresentations to the Courts when it applied for the administrative dismissals of complaints since the accused/Kozub admitted to those very charges. The State clearly had no lawful basis for elimination of that first charge and by suppressing the contents of the microcassette tape deprived the Petitioner of the multiple benefits of that exculpatory information and in effect hindered the prosecution of another, in this case, the State’s main witness/complainant Kozub. Furthermore, repeated attempts for the return of this tape were made. The State was an active participant in the Final Restraining Order hearing. In that proceeding, Assistant Prosecutor Kathy Toncyzcyzn was untruthful to the Court when she informed the court that the microcassette under challenge was cited as part of the search warrant, knowing that in fact it was not listed on the search warrant, as confirmed by Mr. Gerrow. 

This goes to the State’s credibility and it should be helpful to the court as a demonstration that the State, and its representatives, collectively and individually, have continually acted in concerted bad faith.

After much effort on Petitioner’s part, the State twice released copies of this microcassette unlawfully seized from the Petitioner on February 22, 1999 to the Petitioner’s defense counsel (Once to Charles Nugent Jr. for the trial and later to Mr. Apuzzo, Esq. for the contempt charges). Mr. Nugent Jr.’s request for this tape was made to Mr. Gerrow. Four standard sized cassettes that were purportedly copies of the original microcassette were released to Charles Nugent Jr. On the day of trial and at the request of Mr. Nugent Jr., two people were asked to go outside the courtroom and listen to the tapes, with specific intent to locate the phone messages from Kozub. No phone messages existed on the tapes as supplied by Mr. Gerrow. Certifications as to these events by those two witnesses were presented to Judge Sweeney, AJSC on the last Post Conviction Relief hearing, so there can be little doubt that the four cassettes had in fact had the incriminating statement by Kozub edited out (PaP8 and PaP9). This was also verified by Domans Transcribing who confirmed that the four cassettes as provided by Mr. Gerrow did not contain any phone messages from Kozub (PaP7). During the original order to compel discovery before Judge Sweeney, AJSC on March 12, 2003, the debate arose as to why the evidence log was silent as to who, how or when the copies of the original microcassette were made. Mr. Gerrow asserted to Judge Sweeney, AJSC that a “master copy” of the original microcassette was used to make the copies sent out to the defense attorneys. However, Petitioner specifically attempted to locate this “master copy” in the case file when inspected on March 20, 2003, and as expected, it could not be located, if it existed at all. The court was advised of this as well without effect (PCR hearing 9/25/03 pg.27; lines 7-25 / pg. 28; line 1).

The admission to the domestic violence act would absolutely have been beneficial to defense when Mr. Nugent Jr. was questioning Kozub about her charge of the offense of assault as filed by the Petitioner and which was “administratively dismissed” by the State. Furthermore, the Petitioner, during the Motion to Compel Discovery demonstrated to the court that the State had in its possession all along an actual transcript of the microcassette tape, yet it had never released this pursuant to discovery either. 

Also introduced on the record below was the demonstration that there were two police reports by the same investigator that were purportedly identical. Petitioner discovered that they were in fact two distinctly and most importantly, materially different internal affairs investigation reports dated February 8, 1999.  One that had been provided to defense lawyer Nugent (PAP10).  One that was provided to defense lawyer Apuzzo in response to later discovery requests in the contempt proceeding (PAP11). These two reports are materially different and failure to disclose both of these reports pre-trial was a Brady-Giglio Violation.  They were not simply “chronologically” different as falsely purported by Mr. Gerrow. Fundamental fairness was clearly absent United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976) (prosecutor has constitutional duty to volunteer exculpatory evidence to the defense)” Emphasis added).
There are just too many violations by the State to either offer it any credibility or to pretend that the violations are isolated incidents and their existence gives weight and credibility to the Petitioner, not to the State. Judge Sweeney, when faced with the multiple demonstrations of prosecutorial misconduct especially as it relates to suppression of exculpatory material, should have easily conclude that the acts were intentional. In Agurs, supra, 427 U.S. at 104-112, 96 S. Ct. at 2398-2402, 49 L. Ed. 2d at 350-55, the Court stated that the standard for ascertaining whether suppressed evidence is material depends on the specificity of the defendant's initial request for the evidence in question. In cases where a specific request has been made, reversal would be required if the suppressed evidence "might have affected the outcome of the trial." Id. at 104, 96 S. Ct. at 2398, 49 L. Ed. 2d at 350. The tape was specifically and repeatedly requested (PCR hearing pg. 43; lines 11-25), and when copies were provided, altered copies were supplied instead. 

Judge Sweeney abruptly ended the Order to Show Cause against Mr. Gerrow and summarily dismissed the entire matter of the discovery/Brady violations and proceeded directly into the Post Conviction phase of the proceeding with only making a decision, contrary to the evidence, that the tape was properly submitted (PCR hearing pg. 65; lines 14-15/22-25). What is interesting is that neither the Court nor the State could identify who/how/when the copies of the tape were made (PCR hearing 9/25/03 pg. 60; lines 17-25 / pg. 61; lines 1-4).  But yet the Court refused to support the Petitioner’s claim and ended any further argument. It was clear to Petitioner that to proceed was to do at great risk. 

SUBPOINT D

Tampering with Witnesses 


In the initial trial of June 2000 Police Officer Glenn Parent, at great risk, announced directly to Judge Faxon that he had been ordered to not provide testimony by Acting Chief Reed, a person who had total superior control over those officers subpoenaed and who was present in the courtroom (Trial pg. 151):

Officer Parent: I don’t—I kind of like addressed the 

 situation with you earlier. I don’t  

 know how to handle this because you’re  

 kind of asking something that I was on  

 duty and I have an order from my Chief 

 that I’m not allowed to comment  

 [emphasis added]. So I don’t know  

 what’s your pleasure.

This was a classic violation of Tampering with a Witness in violation of NJSA 2C: 28-5a(2). Incredulously, no one, including Judge Faxon, did anything against this unlawful conduct. It must be noted that the issuer of this illegal order was Acting Chief Reed, who at the time of trial was already named in a Federal complaint for previous civil acts of misconduct against Petitioner while he and Petitioner were rivals for, coincidentally, the Chief of Police position that he now held. These three police officers were witnesses in that action. Therefore, the three police officers were completely justified in feeling fear and intimidation based upon this previous misconduct. While it is true that the three officers appeared as subpoenaed, it would be disingenuous to think that they did so without duress or free from reprisals and therefore, due process has been clearly violated. Where the State has improperly interfered with a defense witness, the federal courts have reversed the conviction on Sixth Amendment grounds. For example, in United States v. Morrison, 535 F.2d 223, 226-28 (3d Cir. 1976), relied upon by defendants, the court reversed defendant's conviction where a prosecutor repeatedly warned defendant's key witness before trial that she might be charged with perjury if she testified on defendant's behalf.


This was yet another example of layered ineffectiveness of counsel. Charles Nugent, Jr. had been approached by the three officers prior to trial and advised of the illegal orders to not testify. Two witnesses who observed this meeting and the illegal order were present and their Certifications were presented to Judge Sweeney in the last proceeding (PaP8 and PaP9). Had Mr. Nugent Jr. invoked NJSA 2C:28-5.1 for a protective order then the effects of the illegal order may have been better negated.  By failing to do so, the chilling effect of the illegal order remained in effect. This was discussed with Judge Sweeney (PCR hearing 9/25/03 pg. 22-23).


Further evidence of the witness tampering exists. Officer Zelauskas was investigated and reprimanded by his Department at the direction of the State for allegedly having spoken to Petitioner about the brazen violation of Kozub’s restraining order when Kozub, while armed and on duty, who went twice to the Petitioner’s then-girlfriend’s work place, a person who was named on the protective order and which was well known to the accused, Kozub. Petitioner specifically asked for this investigation report in a letter to Mr. Gerrow dated March 20, 2003 (PaP12), and was ignored even though Mr. Gerrow was ordered by the court per the order to ensure that nothing was missing. 


SUBPOINT E

Disobedience of Order to Compel Discovery

On March 12, 2003 the Petitioner obtained an Order to 

compel a discovery inspection of the State’s case file (PaP13). Part of the Order required a Certification from Mr. Gerrow that “nothing had been removed” from the case file. The inspection that was conducted on March 20, 2003, as well as the inspection conducted previously by Mr. Farrell, Esq. revealed that the integrity of the State’s case file (directly related to the instant matter) to be so thoroughly compromised so as to preclude compliance with standard discovery requirements contained in the court rules and that this compromising dated to a time prior to the Edgewater Park trial of June 5, 2000. 

On March 20, 2003 the case file inspection was conducted. At the conclusion, Mr. Gerrow and Petitioner discussed what appeared to be missing sections or items from the file, such as any material dealing with the non-enforcement of the temporary restraining order against Kozub, the administrative dismissals of the criminal complaints against Kozub, the investigation by Mr. Gerrow’s investigator into the restraining order violations at Mortimer’s Jewelers, etc. Mr. Gerrow then stated that he believed that there were “other boxes” and that he would see about retrieving them for Petitioner. This conversation was followed up with a letter dated March 20, 2003 (PaP12).

Upon recognizing that Mr. Gerrow was not complying with the requests or the order two more letters were sent, without any success (PaP14 and PaP15). Petitioner brought the non-compliance of the discovery order to the attention of Judge Sweeney, AJSC who issued the order. Upon failing to enforce the order, Petitioner was forced to file an emergent appeal and an order was granted directing that the discovery order be heard prior to the actual post conviction relief hearing on September 25, 2003. 


The day before the Post Conviction Relief denial hearing before Judge Sweeney on September 25, 2003, almost six months after the order was entered, Mr. Gerrow faxed the Petitioner the Certification claiming that nothing had been removed from the file, a fact that he knew was untruthful in light of our conversation and the written correspondence. More importantly, on the day of trial, Petitioner pointed out to the court that at no time prior to the hearing did Mr. Gerrow object or indicate in any way that no such conversation about missing case files or material occurred (PCR hearing 9/25/03 pg. 15; lines 3-12). The Court then inquired of Mr. Gerrow regarding the topic of missing material (PCR hearing 9/25/03 pg. 17; lines 18-19). Mr. Gerrow answers that what he told Petitioner was that he had other material in his office relating to ethics complaints, criminal complaints etc, against him from the Petitioner, items that would seem to have no purpose in the case file. Indeed, what Mr. Gerrow or the court was not aware of was that Petitioner had tape-recorded this case file inspection as a precaution against any false complaints that may have arisen alleging against Petitioner. Unfortunately, at the time of the Post Conviction Relief hearing on September 25, 2003, Petitioner had been unable to locate this tape recording. Petitioner did not raise its existence for lack of having the tape in hand. This tape has since been located while preparing this brief so this court, and Mr. Gerrow, is on notice that his Certification was false; the conversation about missing boxes did occur, and it was related to items specifically related to the case. No such conversation such as Mr. Gerrow described occurred.  This was another intentional misrepresentation made to the court, as was the Certification. This tape will be made available as a rebuttal to any assertion otherwise. Therefore, as it relates to the integrity of the case file and the truthfulness of the State, both are undermined and tainted beyond repair. 

The effects of the compromising of discovery irreversibly prejudices the instant matter and cannot be remedied, nor can the total sum of the missing portions or the value of the discovery of the new material be weighed against its loss at the time it should have been presented. Since certain portions or items are now known to be absent from the case file, and that certain new discovery materials have been uncovered, the negative damage and prejudice so caused cannot be gauged. In Kyles v. Whitley, 514 U.S. 419, , 115 S. Ct. 1555, 1560, 131 L. Ed. 2d 490, 498 (1995), the Court emphasized that where multiple items of evidence have been suppressed, the prosecution's Brady obligation "turns on the cumulative effect" of such evidence. Thus, courts are obligated to consider the State's non-disclosures "collectively, not item-by-item." Id. at , 115 S. Ct. at 1567, 131 L. Ed. 2d at 507.



At the inception of this case, it was readily apparent to the Petitioner that the law was not being adhered to and that apparently unlawful immunity was being applied “unofficially” to the admitted domestic violence abuser, and the State’s primary witness/complainant, Kozub so as to further the appearance that Kozub was only a “victim” and not an admitted abuser. This was raised to before the lower court on September 25, 2003 (PCR hearing 9/25/03 pg. 52; lines 18-25 / pg. 53; lines 1-22). 

On February 8, 1999 a criminal complaint for assault was issued against Kozub after a finding of probable cause. This complaint was administratively dismissed ex parte by the State for “insufficient evidence.” The record is crystal clear; Officer Kozub admitted to the exact incident as described in the complaint. Her description to Mr. Gerrow’s investigator’s was nearly identical to the Petitioner’s jurat for the complaint. The case file inspection conducted on March 20, 2003 was designed to produce justification for this dismissal. The case file was absent of any support for the dismissal. 


On June 25, 2000, a complaint was issued against Kozub for criminal trespass after a finding a probable cause. In an identical fashion as described above, the complaint was taken over by Mr. James Gerrow, who squashed this complaint as well. The case file inspection conducted on March 20, 2003 was designed to produce justification for this dismissal. The case file was absent of any support for the dismissal. 


The State clearly had no lawful basis for elimination of these charges and by suppressing the contents of the microcassette tape as discussed earlier, deprived the Petitioner of the multiple benefits of that exculpatory information and in effect hindered the prosecution of another, in this case, the State’s main witness/complainant.



On February 9, 1999, the Petitioner applied to the Burlington County Family Court and was granted a Temporary Restraining Order (PaP18). This restraining order was also unlawfully obstructed by the State. The case file inspection conducted by the Petitioner offered no explanation or justification for its obstruction or the non-compliance with the State’s mandates. Kozub’s weapons were never seized. She went to a prohibited location where she knew a person cited on the order worked, not once, but twice, while on duty and armed with a weapon she was prohibited from possessing without ramification. Petitioner learned that the investigator who had warned Kozub not to violate the protective order spoke with the victim (Ms. Mortimer) and confirmed that the incident(s) did in fact occur, even learning that Kozub almost struck this protected person with her patrol vehicle. Yet this investigation was not in the case file and it was specifically requested by way of letter to Mr. Gerrow. (PaP12 item#5). 


Conclusion:

A concise dialogue of the impact as to the discovery/Brady violations were relayed to Judge Sweeney without effect (PCR hearing 9/25/03 pg. 56; lines 7-7 and pg. 57; lines 1-9, 11-12).  The lower court’s failure to find that Mr. Gerrow committed irreparable harm via Brady and discovery violations, and to uphold its own order to compel compliance with discovery mandates, is irreversible error that cannot be overcome or corrected, or justified. 

SUBPOINT F
Inflammatory Prosecutorial Comments

As evidenced above, the prosecutor's conduct exceeded the bounds of propriety making it impossible for the defendant to receive a fair hearing. During the hearing of the Post Conviction Relief before Judge Sweeney, Assignment Judge for Burlington County on September 25, 2003, the prosecutor even made inflammatory comments at trial that further deprived him of a fair hearing. While the least of the transgressions, but no less offensive and inflammatory, this too has finally come to pass. This also evidences the failure of the lower courts to maintain even the semblance of control of their own court.

Prosecutorial misconduct can be a ground for reversal where the prosecutor's misconduct was so egregious that it deprived the defendant of a fair trial. In determining if the conduct is sufficiently egregious, the appellate court must consider: 1) whether defense counsel made timely objections to the improper remarks; 2) whether the remarks were withdrawn promptly; and 3) whether the court ordered the remarks stricken from the record and instructed the jury to disregard them.

Executive Assistant Prosecutor James Gerrow, without cause, rationale or basis stated (PCR hearing 9/25/03 pg. 47; lines 18-19):

Mr. Gerrow: 
Did we indict him for the attempted rape of Ms. Kozub in her –

Mr. Gerrow knew that such an inflammatory and slanderous statement, or accusation, was wholefully and completely unfounded nor made anywhere or at anytime.
Despite the immediate objection by the Petitioner (PCR hearing 9/25/03 pg. 47; lines 20-21), the trial Judge refused to sanction Mr. Gerrow and therefore, prejudiced the Petitioner by leaving such a malicious and horrendous accusation to go unpunished. As described earlier, the Courts refusal to hold the State accountable for such transgression was simply one more mistake in an ever-growing list of such judicial harmful errors.

Summation

The Petitioner has always operated within the legal boundaries of the court and the law before and during this horrendous matter. The State conversely has not been restrained by such restrictions, nor have the lower courts sanctioned this deviation. The decisions by the lower courts amount to no more than a rubber stamp of denial with total disregard for the Constitution, its safeguards and protections, the law, and the rights of domestic violence victim, that being the Petitioner. That is how this matter has now come before this court. The legal points, since they are of constitutional magnitude, will always be viable until this matter is resolved in favor of the Petitioner.

The appellate court should not disturb the "factual findings and legal conclusions of the trial judge unless [it is] convinced that they are so manifestly unsupported by or inconsistent with the competent, relevant and reasonably credible evidence as to offend the interests of justice." Rova Farms, supra, 65 N.J. at 484. However, when such deviations from acceptable conduct as has been demonstrated herein, the Appellate Court has inherent power and authority to see that justice, when previously denied, is served. 
Wherefore, for all the above reasons, and in the interest of justice, the Petitioner prays for relief in the way of the vacating of the conviction and an order of immediate reinstatement to his position as police sergeant in accordance with the law and for all other such protections and relief as the Court may grant, including any protective orders against further misconduct. 
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Respectfully Submitted,

Date: 5/20/2004








By: _____________________________


  
   Dale M. Baranoski, Pro Se
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