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March 15, 2006

Office of the Clerk

United States Court of Appeals

For the Third Circuit

21400 United States Courthouse

601 Market St. 

Philadelphia, PA 19106-1790

RE: 
Appeal – Habeas Corpus petition denial

Case No.: 06-1482

Dear Clerk for the Third Circuit Court of Appeals:

Please accept this informal letter brief in lieu of a more formal submission and in support of the application for a Certificate of Appealability from the Court of Appeals, Third Circuit. 

The Petitioner prays that this Court will help unblock the flow of justice and grant a Certificate of Appealability. This appeal is based upon facts that will be provided herein demonstrating that a COA should issue based upon of the lower court’s abuse of discretion of the application of habeas corpus and failure to properly apply the current standards of review required for granting habeas corpus. A review of the facts of the instant matter clearly shows the unconstitutionality of the conviction of the Petitioner. An injury to which further offense was given by way of an unlawful deprivation of the forfeiture of the right of the Petitioner to hold public office which removed Petitioner from his exemplary career as a police sergeant and now forbids any holding of public office in perpetuity. In short, this is about justice maliciously denied and constitutional rights maliciously violated that has a direct impact on personal liberty. This case begins with malicious prosecution that evolves into illegal upon failure to obey a court order to dismiss the complaint, then proceeds to an unlawful trial/conviction.

Due deference that normally attaches to final judgments should not be applied in the instant matter. As you will see described below, the deviations from constitutional law began from the lowest court level in New Jersey, through to the New Jersey Supreme Court and have now traveled to this point. Yet the validity of legal deficiency for each and every basis for which habeas corpus is viable has, is, and always will be easily discernible and completely harmonious with fact and law. To date each “decision” starting with the initial “conviction” has been in direct and flagrant contradiction to the most basic and time honored principles of constitutional law. 

PRELIMINARY STATEMENT

This matter creates an entirely new standard of review - an abomination of justice. The standard descriptions; miscarriage of justice, abuse of discretion, plain and harmful error, cannot accurately and truly justify what has occurred to bring this matter to this level of justice. The transgressions, both criminal and civil, that encompass the travesty of the instant matter offend every level of justice – legal, ethical, and moral. The fact that this matter dates back to 1999 demonstrates that justice has not simply been delayed - it has been outright obstructed and denied as the facts have always proven. At issue here is not whether a Certificate of Appealability should issue, but why has it become necessary at all. I implore the reviewer(s) of this pleading to take the short time needed to thoroughly read the attached New Jersey Appellate Division/NJ Supreme Court legal briefs already on the record in order to truly assimilate all that has occurred that brings an accomplished, veteran police sergeant, who by all recorded and documented facts is a domestic violence and crime victim, before the Court of Appeals seeking justice. The New Jersey Courts opinions are best described as that – opinions, for they have no basis in law or fact  in spite of an accurate and uncontested record. The lower courts findings contain a lack of supportive fact, but much in the way of false conjecture to avoid the facts as recorded and false assumptions to detract from the concrete deductions. 

The case now before this Court, pending an issuance of a Certificate of Appealability, has never, at any of its multiple levels, been about judicial decisions, but rather, the rendering of political decisions – a disregard for the rule of law over the personal and professional input and desire of a corrupt few. 

PROCEDURAL HISTORY AND STATEMENT OF FACTS


For pre-habeas corpus action, please refer to the New Jersey Appellate Brief/New Jersey Supreme Court Petition for Certification previously submitted to Judge Kugler in the original Petition for Habeas Corpus.


After failing to obtain relief from the New Jersey judiciary, Petitioner filed a habeas corpus petition with the United States District Court pursuant to 28 U.S.C. § 2254 in July 2005. The matter lay dormant despite requests to accelerate for over half a year and only moved after a motion to consolidate this matter with the Petitioner’s Motion for access to Federal Grand Jury per Title 18 § 1504 docketed as 1:05-CV-5014-FLW was made. This motion was to work in hand with the habeas corpus matter as protection against more victimization against Petitioner.  Judge Kugler ultimately responded and declined Petitioner’s habeas corpus request. Judge Kugler also included a denial of a Certificate of Appealability. 


In what can best be described as an apples versus oranges decision, Judge Kugler inexplicably focused only on Petitioner’s year-long probationary period as having been the proper time for a habeas corpus proceeding and denied the petition. Petitioner never raised this point, and frankly, is at a loss as to why Judge Kugler did.

Petitioner’s focus, and only in part of the total argument, was directed at the collateral consequence that flowed from an illegal conviction that stripped the Petitioner of his then-current public employee position as a police officer, and thereafter forbid Petitioner from ever holding public office of any kind for all eternity. 

Judge Kugler was sent a letter for reconsideration based upon his decision being “so wide of the mark” as to have completely disregarded or misinterpreted the issues of law presented. See Letter of Reconsideration. Judge Kugler refused to be swayed and steadfastly maintained his focus on the “probationary” part of the sentence as maintained in his reply to the letter for reconsideration. Petitioner is now before this Court seeking a Certificate of Appealability to overcome this fatal legal error.

JURISDICTION

Since the U.S. District Court’s decision is final, jurisdiction arises under 28 U.S.C. §§ 1291 and 2253. The Bill of Rights and the Fourteenth Amendment to the Constitution guarantee that any person accused of a crime must be informed of the charges, be provided with legal counsel, be given a speedy and public trial, enjoy equal protection of the laws. Since none of the above occurred in the instant matter, and since all fall well within the auspices of the Federal arena, this matter is properly brought to this Court and this Court has jurisdiction. 

“A federal court may hear the merits of a successive, abusive, or procedurally defaulted claim if the failure to hear the claim would constitute a miscarriage of justice.” Sawyer v. Whitley 945 F. 2d 812 (1991). This Court may review the lower court’s determination for clear error.

The U.S. District Court did not properly apply the standards of review under the provisions of the Antiterrorism and Effective Death Penalty Act (AEDPA) which provide that a writ for habeas corpus may be granted upon a showing that the State court’s findings were contrary to existing Federal law or that was a decision contrary to the facts as were presented to the State court(s). Both apply to the instant matter. 

JUDGE KUGLER’S SUMMARY DENIAL ALLEGING AN INVALID POINT AND ONLY FOCUSING ON THE FAILURE OF PETITIONER TO FILE FOR WRIT OF HABEAS CORPUS DURING “PROBATIONARY PERIOD” OF SENTENCE IS IN ERROR.

Judge Kugler, USDC of Camden, NJ has denied Petitioner’s Writ of Habeas Corpus on one basis; that the petition should have been filed during the one-year probationary term imposed by the court as part of its sentencing at the time of its original conviction order. This is simply contrary to all existing case law. 
One of the most important points to make is that many of those things that warranted either a reversal of the conviction on direct appeal, or a vacating of the conviction for those points raised during the post conviction petition proceedings, were discovered well after the probationary period had expired. In order for Judge Kugler’s denial to carry weight would be if Petitioner had been aware of all the necessary information all within one year of the probationary period. This is just unrealistic. For example: the top of the Order to Dismiss which is attached shows the fax identifier information. The date and time it was faxed to me was “9/26/00” or September 26, 2000, which was already three months through the probationary period. 

These later discovered items, such as “new evidence,” Brady violations, etc. are described herein and in greater detail in the submitted NJ Appellate/Supreme Court briefs. Incredulously, when this Order was brought to the attention of a later court (Burlington County Superior Court) which was the designated court to hear two remaining related charges, that court also chose to disregard the Order and ordered the matters to proceed. 
Furthermore, it is inarguable that Petitioner was legally required to exhaust all State remedies before a habeas corpus application could be made. The fact that this Petition was filed in a timely fashion immediately after the last post conviction process was exhausted in the NJ judiciary demonstrated that Petitioner was complying with this Federal mandate. Indeed, this Court and others have rejected many a case because not all State remedies had been exhausted, so it is perplexing why Judge Kugler has relied upon this basis for his denial. 

While not well known, it is true that a writ could have been requested prematurely if it would have been futile to continue to seek justice within the New Jersey judiciary as now demonstrated. However, even had it been known it too would have been filed well after the expiration of the probationary period. Judge Kugler completely ignored that the forfeiture of office is a penal and collateral consequence of the unlawful trial and conviction and continues to this date. Indeed, on the actual Petition itself, the forfeiture is described as lasting into “perpetuity”. Perhaps not even death may release such a prohibition of this right and liberty. As factually and legally detailed by the Petitioner in the NJ Appellate brief that was submitted to Judge Kugler, the prosecution was illegal; the trial and conviction was unlawful; and the prohibition of the right to hold public office therefore was and is unconstitutional by default. Since presently Petitioner cannot resume his chosen career in law enforcement nor seek to hold any public office of any kind, to state that an imposition on a present liberty does not hold, and to dismiss a Petition for Habeas Corpus on such an inarguable, and uncontested “probationary period” flies in the face of what is just and proper, with all due respect.

One need only look to the higher courts for understanding. The burden to comply with the higher courts findings are imposed upon the lower court. Judge Kugler’s failed to abide by the higher courts dictates, especially as clearly spelled out recently in Cochran v. Buss 381 F.3d 637; 2004 U.S.  (2004): 

“A petition for habeas corpus filed while a person is in custody does not become moot at the end of custody if the person suffers sufficient collateral consequences from the sentence. (explaining that, once a convict's sentence ends, "some concrete and continuing injury other than the now-ended incarceration or parole--some 'collateral consequence' of the conviction--must exist" to maintain the suit); see also Carafas  v. La Vallee, 391 U.S. 234, 237-38, 20 L. Ed. 2d 554, 88 S. Ct. 1556 (1968) (holding that prisoner's unconditional release did not render his habeas challenge moot because his criminal conviction precluded him from holding public office, voting in state elections and serving as a juror); A.M. v. Butler, 360 F.3d 787, 790 (7th Cir. 2004) (finding that habeas petition was not moot because juvenile delinquency adjudication created sufficient adverse collateral consequences); McClendon v. Trigg, 79 F.3d 557, 558 (7th Cir. 1996) (dismissing as moot a § 2254 petition to set aside prison disciplinary action that took away good time credits due to petitioner's subsequent death). The Supreme Court has established a presumption of collateral consequences from a wrongful criminal conviction. See Diaz v. Duckworth, 143 F.3d 345, 346 (7th Cir. 1998) (citing Spencer v. Kemna, 523 U.S. 1, 140 L. Ed. 2d 43, 118 S. Ct. 978 (1998)).”

As submitted to Judge Kugler, “As the courts have explained, a habeas petition may only be filed on behalf of a person who is "in custody" pursuant to the judgment of a State Court. “Custody” however is not limited to actual physical detention in a jail or prison. Rather, the petitioner must show that he is "subject to restraints 'not shared by the public generally’" [emphasis added] Hensley v. Municipal Ct., 411 U.S. 345, 351, 93 S.Ct. 1571, 36 L.Ed.2d 294 (1973) (quoting Jones v. Cunningham , 371 U.S. 236, 240, 243, 83 S.Ct. 37, 39 L.Ed.2d 285 (1963)). 

The Supreme Court has also held: 

History, usage, and precedent can leave no doubt that, besides physical imprisonment, there are other restraints on a man's liberty, restraints not shared by the public generally, which have been thought sufficient in the English-speaking world to support the issuance of habeas corpus. . . . What matters is that they significantly restrain petitioner’s liberty to do those things which in this country free men are entitled to do. Such restraints are enough to invoke the help of the "Great Writ." Jones , 371 U.S. at 240.” 


In an nearly identical case of Carafas v. LaVallee, the Court permitted an individual to continue his challenge to a criminal conviction after identifying specific, concrete collateral consequences that attached to the conviction as a matter of law: 

"It is clear that petitioner's cause is not moot. In consequence of his conviction, he cannot engage in certain businesses; he cannot serve as an official of a labor union for a specified period of time; he cannot vote in any election held in New York State; he cannot serve as a juror." Carafas, 391 U.S. at 237. 

And in Spencer v. W. MI Correctional Center 523 U.S. 1.523 the Supreme Court further explained:

“Also in recent decades, we have been willing to presume that a wrongful criminal conviction has continuing collateral consequences (or, what is effectively the same, to count collateral consequences that are remote and unlikely to occur). See Sibron v. New York, 392 U.S. 40, 55-56, 20 L. Ed. 2d 917, 88 S. Ct. 1889 (1968). Originally, we required collateral consequences of conviction to be specifically identified, and we accepted as sufficient to satisfy the case-or-controversy requirement only concrete disadvantages or disabilities that had in fact occurred, that were imminently threatened, or that were imposed as a matter of law (such as deprivation of the right to vote, to hold office, [emphasis added] to serve on a jury, or to engage in certain businesses).


The writ of habeas corpus can reach behind prison walls and iron bars, but it is not a static, narrow, formalistic remedy, its scope also including the protection of individuals against erosion of their right to be free from wrongful restraints upon their liberty. 

We have never held, however, that a habeas petitioner may be "in custody" under a conviction when the sentence imposed for that conviction has fully expired at the time his petition is filed. Indeed, our decision in Carafas v. LaVallee, supra, strongly implies the contrary. In Carafas, the petitioner filed his habeas application while he was actually incarcerated under the sentence he sought to attack, but his sentence expired and he was unconditionally discharged from custody while his appeal from the denial of habeas relief below was pending before this Court. The State argued that the unconditional discharge rendered the case moot. We rejected this argument, holding that the "collateral consequences" of the petitioner's conviction -- his inability to vote, engage in certain businesses, hold public office, [emphasis added] or serve as a  juror -- prevented the case from being moot. Id., at 237-238. Jones v. Cunningham 371 U.S. 236 (1963)

Just as in Carafas that concerned existing civil disabilities; as a result of the petitioner's conviction, Petitioner remains presently barred from holding certain offices. Petitioner was not only deprived of his then financial earnings as a police sergeant, but Petitioner has been, is now, and will always be denied even the ability to seek public office in order to correct and improve the legal system as a means of redress. Therefore, deprivation of the right to hold public office is an on going  direct and collateral consequence. As a matter of law, the Petitioner has the right to proceed with the Petition for habeas corpus. 


Judge Kugler refers to and relies upon certain questionable New Jersey cases to support his position. However, it appears that New Jersey courts differ against Judge Kugler in regards that habeas corpus does involve ones personal liberty interest, especially to hold public office, as a law enforcement officer which is identical to this matter: 

“To deny ones right to hold public office, based upon an unlawful conviction, surely is a withholding of a person’s personal liberty. (in the matter of the denial of private detective license of Mims Hackett, Jr. (A-1611-82T1) 190 N.J. Super. 300) (Decided 1983).”

The Petitioner however, not only disputes Judge Kugler’s sole focus on the “in custody” requirement as legally flawed, but also points out several other legal arguments made by Petitioner which were made by Petitioner and include Actual Innocence. The high court has recognized that a failure to recognize these other claims, as Judge Kugler did, “will result in a fundamental miscarriage of justice.” Coleman v. Thompson 501 U.S. 722, 750 (1991). All claims, including actual innocence were again highlighted in the Reconsideration letter to Judge Kugler. Judge Kugler, in failing to properly address each of these arguments, has improperly denied Petitioner’s lawful redress through the petitioning for a writ of habeas corpus. Furthermore, The Supreme Court, which Judge Kugler is compelled to comply with, has established a presumption of collateral consequences from a wrongful criminal conviction. See Diaz v. Duckworth, 143 F.3d 345, 346 (7th Cir. 1998) (citing Spencer v. Kemna, 523 U.S. 1, 140 L. Ed. 2d 43, 118 S. Ct. 978 (1998)). That the conviction was “wrongful” is satisfied in several ways, independently or collectively, as described below.

As stated and highlighted in the letter for reconsideration, there was more than one basis for habeas corpus before Judge Kugler which undermined his determination which is based solely on only one issue; that being that the Petitioner should have filed for a writ of habeas corpus during the one-year probation period imposed by the original convicting court and that the ever present deprivation to hold public office was not a proper basis for a writ of habeas corpus. Petitioner strongly disagrees with the findings of the District Court, and more importantly so does existing case law. Also, the other issues that were put forth should have, either individually or collectively, warranted a decision against a summary dismissal of the petition for habeas corpus. The other issues that were presented but not addressed, other than a fleeting acknowledgement in Judge Kugler’s original decision, are as follows:

I. THE STATE AND THE LOWER COURTS HAVE IGNORED THE 

MANDATES OF A SPEEDY TRIAL ORDER.

In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed, . . . [U.S. Const., Amend. VI;]

A decision on whether to dismiss an indictment is addressed to the sound discretion of the trial judge and will be reversed only for an abuse of discretion. State v. Warmbrun, 277 N.J. Super 51, 59 (App. Div. 1994), certif.. denied, 140 N.J. 277 (1995). 

In 1999 and prior to trial, the Petitioner, through his Federal legal counsel at that time who was representing Petitioner on a separate 1983 civil rights claim that charged Petitioner’s police department with false allegations, abuse of internal affairs process and subsequent malicious prosecution acts, filed with the County Superior Court for an Order to dismiss all complaints of which this instant matter is now contested. After hearing oral argument by legal counsel and the State, the presiding Superior Court Judge issued an order to the State that it either “fish or cut bait” and “indict or dismiss all complaints” against the Petitioner that were pending at that time “on or before February 8, 2000.” See Order previously submitted and reattached herein.


That the State was bound to comply with this Order cannot be argued. Both the US Supreme Court and the New Jersey court are in agreement, although this understanding has been ignored throughout the court process to date. An order is an order and must be complied with. Even if wrong it goes without saying that although failure to meet the technical and substantive requirements for an order results in an invalid order, the order nonetheless has legal effect until vacated. See Walker v. City of Birmingham, 388 U.S. 307, 87 S. Ct. 1824, 18 L. Ed. 2d 1210 (1967); State v. Roberts, 212 N.J. Super. 476, 515 A.2d 799 (App. Div. 1986) (holding that defendant must obey court order even if order is later vacated for lack of jurisdiction). 

The order was not flawed in any way. The State was allowed to argue the Motion, and was even provided additional time to indict if it so chose prior to the complaints being dismissed. It remains viable and sustainable to this very day. 


For reasons yet to be determined, legal counsel erroneously advised petitioner (who was out of state at this time) that the Order and her efforts had been denied. Regardless of this, the first of many legal counsel errors committed throughout this tortuous affair, the State, against whom the Order was imposed, knew of its existence and of its validity yet refused to abide by the mandates of the Order and continued to prosecute and ultimately tried the Petitioner in June of 2000. To date, and through all the exhaustive efforts of the Petitioner, not one court has yet to sanction the State for its criminal/civil violation that flows from the intentional disregard of this court order, nor has the flagrant violation of Petitioner’s Sixth Amendment right to a speedy trial, as invoked, ever been lawfully addressed. Instead, that which cannot be lawfully explained away has been simply ignored, misrepresented, misapplied or submerged with legalese designed to detract for the glaring fact that the trial, and the ultimate “conviction” of which this instant matter is now a result, should never have taken place and the fact that it did was in direct violation of Petitioner’s invoked and court ordered constitutional protection. 


The failure of the New Jersey judiciary to deviate from Federal law makes this matter ripe for habeas corpus. The Supreme Court set forth the right of the Courts to dismiss criminal charges. See State v. Gaffey, 92 N.J. 374, 383-84 (1983) ("It has long been recognized that the judiciary has the inherent power to dismiss criminal charges, particularly where the prosecution of charges would violate the defendant's constitutional rights.")

The New Jersey Courts also have clearly honored the right of the Court to dismiss complaints, even as far down the offense chain as a driving while intoxicated matter. In Perkins, supra, defendant was charged with DWI on October 10, 1986, following a car accident in which only he was injured. The judge stressed that the municipal court had promised that the case would be tried or dismissed on that date. Id. at 124-25. He stated that "[a] court's promise is sacrosanct" and must be honored. Id. at 125. Accordingly, the municipal court's denial of defendant's motion to dismiss was evaluated as "an arbitrary, and therefore improper" exercise of discretion. State v. Perkins, 219 N.J. Super. 121, 124 (Law Div. 1987). 


Surely, a Superior Court order to dismiss has even more standing and unless challenged, altered or dismissed, the State was absolutely bound to its mandates and its failure to do so was not only criminal pursuant to New Jersey law, but also a clear violation of Petitioner’s constitutional rights and protections.

Pursuant to the AEDPA, when a federal court reviews a state court's ruling on federal law, or its application of federal law to a particular set of facts, the state court's decision must stand unless it is "contrary to, or an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States." Lam v. Kelchner, 304 F.3d 256, 263 (3d Cir. 2002) (quoting 28 U.S.C. § 2254(d)(1)).

Therefore, the State’s continuing prosecution of criminal charges in direct disobedience to a lawful court order was not only unlawful, but also a violation of the Petitioner’s due process and right to a speedy trial as guaranteed by both the U.S. and the NJ Constitutions. The lower courts failure to uphold this right is a judicial error.

Therefore, a Certificate of Appealability should be granted.

II. A TRIAL CANNOT BE DEEMED CONSTITUTIONAL IF THE TRIAL 

WAS FOR AN OFFENSE THAT WAS DIFFERENT THAN THE OFFENSE CONVICTED OF, AND THE TRIAL OFFENSE WAS NOT A LESSER-INCLUDED OFFENSE OF THE ORIGINAL INDICTMENT.

Pursuant to the AEDPA, when a federal court reviews a state court's ruling on federal law, or its application of federal law to a particular set of facts, the state court's decision must stand unless it is "contrary to, or an unreasonable application of, clearly established Federal law, as determined by the Supreme Court of the United States." Lam v. Kelchner, 304 F.3d 256, 263 (3d Cir. 2002) (quoting 28 U.S.C. § 2254(d)(1)).

Federal Due Process Requirements:

As a general matter, states are free to define criminal offenses as they see fit. Smith, 120 F.3d at 414. "However, once the state has defined the elements of an offense, the federal Constitution imposes constraints upon the state's authority to convict a person of that offense." Id. In particular, the Due Process Clause of the Fourteenth Amendment "protects the accused against conviction except upon proof beyond a reasonable doubt of every fact necessary to constitute the crime with which he is charged." In re Winship, 397 U.S. 358, 364, 25 L. Ed. 2d 368, 90 S. Ct. 1068 (1970). Accordingly, a "jury instruction that omits or materially misdescribes an essential element of an offense as defined by state law relieve the state of its obligation to prove facts constituting every element of an offense beyond a reasonable doubt, thereby violating the defendant's federal due process rights." Smith, 120 F.3d at 415; see also Sandstrom v. Montana, 442 U.S. 510, 523, 61 L. Ed. 2d 39, 99 S. Ct. 2450 (1979).

The Sixth Amendment guarantees a criminal defendant the fundamental right to be clearly informed of the nature and course of the charges in order to permit adequate preparation of a defense [emphasis added]. See Sheppard v. Rees, 909 F.2d 1234, 1236 (9th Cir. 1990). The notice provision of the Sixth Amendment is incorporated within the Due Process Clause of the Fourteenth Amendment and is fully applicable to the states. See Gray v. Raines, 662 F.2d 569, 571 (9th Cir. 1991). 

Disturbingly, the New Jersey courts, for cases other than the instant matter, agreed. In the case of NJ v. Wagner 180 N.J. Super. 564, the courts plainly defined why the conviction cannot be allowed to stand and it appears the issues are the same in the Petitioner’s matter as in that decision:

“Art. 1, § 8, of the New Jersey Constitution provides that "[n]o person shall be held to answer for a criminal offense unless on the presentment or indictment of a grand jury." R. 3:7-4 permits an amendment of an indictment "to correct an error in form or the description of the crime . . . or to charge a lesser included offense," but an amendment to charge a different offense is not allowed by the rule. A defendant may waive his right to indictment and elect to proceed by means of an accusation. However, such a waiver must be in writing, signed by defendant, and the prosecutor must thereafter prepare a written accusation. See R. 3:7-2. Neither a written waiver nor an accusation was prepared in the instant matter. We are therefore satisfied that defendant's conviction of an offense for which he was not charged and which is not a lesser included offense of the conspiracy charge designated in the indictment cannot stand [emphasis added]. See State v. Koch, 161 N.J. Super. 63, 66-67 (App.Div.1978); State v. Reid, 148 N.J. Super. 263, 266 (App.Div.1977), certif. den. 75 N.J. 520 (1977).”

Petitioner continues to rely on the greater detailed support of the NJ Appellate Brief/NJ Supreme Court Petition for Certification that was provided to Judge Kugler. However, setting aside, but not forgetting the above argument, is the actual trial itself. It can only be called a sham. Four entities were present during trial; the Judge, the State (Prosecutor), the defense counsel and petitioner/defendant.  As will be demonstrated, the fifth and most important entity that was absent was Justice. 

Of these four, the record is crystal clear and irrefutable that the Judge, defense counsel, and defendant, treated the triable offense as for DEFIANT TRESPASS, a petty disorderly offense. Indeed, the mindset of the Judge is easily discernible when he told the State without any prompting or outside influence, what the offense the defendant was charged with: 




THE COURT: 
It's the statute under which he's charged 

                         


  
which is defiant trespass, [emphasis 

                          


  
added] 2C:18-3.a.

This was the only time the Judge uttered in any way, shape or form what he understood the offense being argued was. There had been no reading of the offense at the beginning of trial or at anytime thereafter. Even after trial, during the post-conviction relief proceedings, when confronted with this glaring portion of the transcript, this Judge never sought to deny his understanding or justify his declaration that the trial offense was for DEFIANT TRESPASS. Yet not one court to date so far has demonstrated proper judicial responsibility or enforcement of the most basic constitutional demands and case law that safeguards against a person being tried on an unknown, improper, or wrong charge. For further support, please refer to petitioner’s New Jersey Appellate Brief.

Defense counsel and defendant were also under the undisputed belief that the offense to be defended against, and which was defended against, was for DEFIANT TRESPASS. As described in the Appellate brief, this is what was discussed during client meetings but the proof was when defense attorney Charles Nugent, Jr. twice voiced on the record what the triable offense was – defiant trespass. This first occurred at the close of the original trial during summations when it was realized that the State had allegedly been arguing the trial offense as for CRIMINAL TRESPASS, and not defiant trespass, whereupon defense counsel alerted the Judge of this unlawful process:

MR. NUGENT: 
Judge, may I point one thing out? I believe 

                           


    
this is a 2C:18-3b offense [DEFIANT 

                           


    
TRESPASS- added]. I don't think this Court  

                            


    
 has jurisdiction to consider under 2C:18-3a 

                            


    
 [CRIMINAL TRESPASS -added]. It is a 

                            


    
 fourth degree crime.

The original trier of fact refused to declare a mistrial when confronted with this trial-stopping announcement by defense counsel. To show that even under the trial de novo, the high courts understanding of this basic right went unheeded, one need only look to the transcript of the Superior Court Assignment Judge statements regarding the issue of the clarity of the pre-trial notices as to what downgraded offense was (Edgewater Park conviction appeal pg. 26):

MR. GERROW:  
Judge, I heard that argument. And, at that particular point in time, I was—I was shocked, because – I’ll tell you why Judge. I think, in fairness, that notice that your Honor read clearly says what we’re doing. I – I picked –

THE COURT: 
Well, I don’t know – I – it says what you’re doing, I don’t know about how clear.

The Supreme Court has stated: “When the error is constitutional in nature and implicates a "structural" right so basic to a fair trial that, by definition, it can never be harmless, the error is deemed harmful per se.” Chapman, 386 U.S. at 23. If there is any doubt as to the nature of the offense to be tried, there is a violation of the 6th Amendment and due process: “Due process requires that, whatever the procedure, a defendant must be given adequate notice of the offense charged against him and for which he is to be tried, even aside from the requirements of the Sixth Amendment. Smith v. O'Grady, 312 U.S. 329 (1941).

Therefore, it is the record, the best evidence, that proves beyond a doubt that both the Judge and defense counsel had assumed the trial offense to be one for DEFIANT TRESPASS and not for the unrelated and more importantly, untried crime of CRIMINAL TRESPASS. There is no dispute that the conviction against the Petitioner was for an offense other than that for which the trial was held and the Courts are adamant that such cannot be held proper or just; State v. Battle, 256 N.J. Super. 268, 281, 606 A.2d 1119 (App. Div.) ("In the absence of a valid waiver, the submission to the jury of an offense which is not a lesser included offense violates a defendant's state constitutional right."), certif. denied, 130 N.J. 393 (1992); State v. Graham, 223 N.J. Super. 571, 577, 539 A.2d 322 (App. Div. 1988) ("The New Jersey Constitution bars conviction of the lesser included offense unless the grand jury intended that result and the defendant had fair notice that he was being tried for that offense [emphasis added].") It is a general principal that every person is entitled to know, with reasonable exactitude, the penal consequences of any criminal charge he or she is called upon to defend [emphasis added].  State v. Howard, 110 N.J. 113, 124-25, 539 A.2d 1203 (1988); see also Lankford v. Idaho, 500 U.S. 110, 111 S.Ct. 1723, 114 L.Ed.2d 173 (1991).


Since the Courts to date have acted contrary to the protections of all relevant law, a Certificate of Appealability should be granted.

III. LEGAL COUNSEL WAS CLEARLY AND INARGUABLY INEFFECTIVE WHEN THE DEFENSE STRATEGY AND ARGUMENT WAS AGAINST AN OFFENSE OTHER THAN, AND NOT A LESSER-INCLUDED OFFENSE, THAN THAT WHICH THE DEFENDANT WAS TRIED FOR AND CONVICTED OF. 

The Sixth Amendment guarantees criminal defendants the effective assistance of counsel. That right is denied when a defense attorney's performance falls below an objective standard of reasonableness and thereby prejudices the defense. Wiggins v. Smith, 539 U.S. 156 L. Ed. 2d 471, 484, 123 S. Ct. 2527, 2535 (2003) (slip op., at 8); Strickland v. Washington, 466 U.S. 668, 687, 80 L. Ed. 2d 674, 104 S. Ct. 2052 (1984). 

In Strickland v. Washington, it was held that to obtain relief by way of federal habeas corpus on a claim of a deprivation of effective assistance of counsel under the Sixth Amendment, the movant must establish both serious attorney error and prejudice. To show such error, it must be established that the assistance rendered by counsel was constitutionally deficient in that "counsel made errors so serious that counsel was not functioning as 'counsel' guaranteed the defendant by the Sixth Amendment." Strickland, 466 U.S., at 687. To show prejudice, it must be established that the claimed lapses in counsel's performance rendered the trial unfair so as to "undermine confidence in the outcome" of the trial. Id., at 694. Jones v. Cunningham 371 U.S. 236 (1963)

With respect to this clause, habeas relief will only be warranted if the "state court's application of clearly established federal law was objectively unreasonable," not merely "incorrect." Terry Williams, 529 U.S. at 409-410, quoted in Lam, 304 F.3d at 263. The State of New Jersey cannot claim ignorance of the higher courts understanding of ineffectiveness of counsel standards and guidelines, Indeed, the Supreme Court of New Jersey acknowledges this when considering such a Standard of Review. In Strickland v. Washington, the United States Supreme Court set forth the applicable test for determining whether a criminal defendant has received effective assistance of counsel as required by the Fifth Amendment to the United States Constitution. 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984). First, counsel's performance must fall "below an objective standard of reasonableness." Id. at 688, 104 S. Ct. at 2064, 80 L. Ed. 2d at 693. That prong is satisfied when counsel's acts or admissions fall "outside the wide range of professionally competent assistance" considered in light of all the circumstances of the case. Id. at 690, 104 S. Ct. at 2066, 80 L. Ed. 2d at 695. Second, there must be a  "reasonable probability that, but for counsel's unprofessional errors, the result of the proceeding would have been different." Id. at 694, 104 S. Ct. at 2068, 80 L. Ed. 2d at 698. That prong is satisfied  when counsel's errors are sufficient to undermine confidence in outcome of the trial.

The New Jersey Courts adopted the Strickland formulation in State v. Fritz, 105 N.J. 42, 519 A.2d 336 (1987). It concluded:

“Even if we are not constitutionally compelled to adopt the Strickland test, the development of the law in this area impels us to conclude that we should recognize the soundness and efficacy of both the substance and formulation of this federal Constitutional standard in defining our own State Constitutional guarantee of effective assistance of counsel. We therefore hold that under Article I, paragraph 10 of the State Constitution a criminal defendant is entitled to the assistance of reasonably competent counsel, and that if counsel's performance has been so deficient as to create a reasonable probability that these deficiencies materially contributed to defendant's conviction, the constitutional right will have been violated.”

             Furthermore, if defense counsel had remained current and abreast of recent changes in the law he should have known that pursuant to State v. Braxton, which was decided in May 2000 prior to the time of trial in June 2000, that DEFIANT TRESPASS was not a lesser included offense of the higher crime – CRIMINAL TRESPASS. In State v. Braxton the New Jersey courts had already ruled that DEFIANT TRESPASS dealt only with the entering of open lands, whereas CRIMINAL TRESPASS must involve some type of entry to buildings, or in this case, a dwelling. 

The second time defense counsel admitted the erroneous charge error was during the direct appeal in the trial de novo hearing when counsel again admitted that it was “unfortunate” that he chose to defend against DEFIANT TRESPASS. (Edgewater Park conviction appeal transcript pg. 23; 11-12):

MR. NUGENT: 
So, this is a 2C: 18-3C, which tried is defiant trespass. And I actually tried the case, unfortunately, under that premise.

When defense counsel assumed that the municipal court downgraded charge must have been for DEFIANT TRESPASS, as he repeatedly admitted on the record, then he was clearly and inarguably deficient by the most basic of standards when he chose a most dangerous and ill advised, if not unethical, legal course that absolutely contributed to the deprival of defendant’s right to at least some semblance of proper legal counsel. Defense counsel’s fatal and flawed conduct was as prejudicial to Petitioner as had he not showed up at all. The New Jersey court’s decisions to date regarding this matter have attempted to side-step the facts, and have incredulously even praised the defense counsel’s legal work, falsely claiming that contrary to the very facts and admissions on the record stating that defense counsel defended against the right charge of CRIMINAL TRESPASS. This makes the lower courts decisions legally deficient by default, as well as contributing to the overall violations of due process encountered by Petitioner since the illegal prosecution and the unlawful conviction. 

The conduct of defense counsel was not based upon a strategic trial strategy. He erred, fatally so. Under Strickland v Washington (1984) 466 US 668, 80 L Ed 2d 674, 104 S Ct 2052, a criminal defendant claiming ineffective assistance of counsel must show that (1) counsel's actions were not supported by a reasonable strategy, and (2) the error was prejudicial. The Strickland two-prong standard was adopted by New Jersey Courts in State v. Fritz, 105 N.J. 42, 58, 519 A. 2d 336 (1987), as the appropriate measure of counsel's performance under Article I, Paragraph 10 of the New Jersey Constitution. Both prongs have always been thoroughly met and the conviction must as a matter of law be vacated and final relief should be granted to the Petitioner. 

Therefore, Judge Kugler should not have summarily denied the habeas corpus petition and a Certificate of Appealability should be granted.

IV. PROSECUTORIAL MISCONDUCT WAS SO EGREGIOUS AS TO 

WARRANT A REVERSAL OF THE TRIAL AND CONVICTION.

The above legal points are relatively short, simple and easily discernible. It is this legal argument that by its constant repetitiveness and monumental impact that underlies the bulk of the due process violations. When the State engages in acts of misconduct as have been committed in the instant matter that are so egregious as exist in this case, due process is violated by default.

The Supreme Court has recognized that prosecutorial misconduct may "so infect the trial with unfairness as to make the resulting conviction a denial of due process." Donnelly v. DeChristoforo, 416 U.S. 637, 643 (1974). To constitute a due process violation, the prosecutorial misconduct must be "'of sufficient significance to result in the denial of the defendant's right to a fair trial.'" United States v. Bagley, 473 U.S. 667, 676 (1985) (quoting United States v. Agurs, 427 U.S. 97, 108 (1976)).

As demonstrated to each and every court level in New Jersey, the prosecutorial misconduct/crimes were rampant and had a direct impact against the Petitioner’s right to due process and a fair trial as was detailed with specificity in the New Jersey Appellate brief. The facts and proofs of the misconduct/crimes committed by the State, its officers and agents, and its witness’s have never been proved false, nor has one court of law to date taken offense against these acts, which have so thoroughly corrupted this matter as to be forever irreconcilable. Petitioner respectfully relies upon the New Jersey Appellate brief, pages 37 – 74 for more specific details.

The record and evidence is clear – the State used perjured testimony that was then relied upon by the trier of fact to support a conviction. The Brady rule has its roots in a series of cases dealing with convictions based on the prosecution's knowing use of perjured testimony. In Mooney v. Holohan, 294 U.S. 103 (1935), the Court established the rule that the knowing use by a state prosecutor of perjured testimony to obtain a conviction and the deliberate suppression of evidence that would have impeached and refuted the testimony constitutes a denial of due process. The Court reasoned that "a deliberate deception of court and jury by the presentation of testimony known to be perjured" is inconsistent with "the rudimentary demands of justice." Id., at 112. The Court reaffirmed this principle in broader terms in Pyle v. Kansas, 317 U.S. 213 (1942), where it held that allegations that the prosecutor had deliberately suppressed evidence favorable to the accused and had knowingly used perjured testimony were sufficient to charge a due process violation. 

As this is the case in the instant matter and since the State’s judiciary has steadfastly refused to comply, then habeas corpus must issue as should a Certificate of Appealability.

ACTUAL INNOCENCE

In 1866, the Supreme Court wrote: 

[I]t is the birthright of every American citizen when charged with a crime, to be tried and punished according to law. The power of punishment is alone through the means which the laws have provided for that purpose, and if they are ineffectual, there is an immunity from punishment, no matter how great the offender the individual may be, or how much his crimes may have shocked the sense of justice of the country, or endangered its safety. By the protection of the law, human rights are secured; withdraw that protection, and they are at the mercy of wicked rulers, or the clamors of an excited people. Ex Parte Milligan , 71 U.S. (4 Wall.) 2, 118-19, 18 L.Ed. 281 (1866). More than 100 years later, the Court explained that the "constitutional rights of criminal defendants are granted to the innocent and guilty alike." Kimmelman v. Morrison , 477 U.S. 356, 380, 106 S.Ct. 2574, 91 L.Ed.2d 305 (1986). 

As it relates to the instant matter, the Supreme Court in a series of cases, acknowledged that factual innocence may be of great significance in habeas corpus cases. 

See generally Herrera v. Collins , 506 U.S. 390, 113 S.Ct. 853, 122 L.Ed.2d 203 (1993) (assuming that actual innocence may make out a claim in a capital case); Schlup v. Delo , 513 U.S. 298, 115 S.Ct. 851, 130 L.Ed.2d 808 (1995) (noting that actual innocence will provide the court a "gateway" to reach otherwise defaulted claims). See generally Carriger v. Stewart , 132 F.3d 463, 477 (9th Cir. 1997) (en banc), cert. denied , --- U.S. ---, 118 S. Ct. 1827, 140 L.Ed.2d 963 (1998).

With all due respect, this Court should not apply the deferential standards of review set out in 28 U.S.C. § 2254(d) because this claim was not 'adjudicated on the merits' by any of the New Jersey courts. Federal habeas relief is available if the state court's decision was based on an "unreasonable determination of the facts in light of the evidence presented in the State court proceeding." 28 U.S.C. § 2254(d)(2). No legitimate unbiased court could have ever rendered, or thereafter upheld, such a contrived conviction as described in the instant matter. When the facts, such as the bold statement of the original trial judge and defense counsel that conclusively prove that the trial was for an offense completely different from the one convicted of, or when higher courts must alter these admissions to be other than what they are, or when the courts ignore exculpatory facts, evidence and proof obtained (or deprived) from the State itself, or when the State courts misapply Federal applications of constitutional law, such as allowing the State to stand in criminal/civil violation of a valid and lawful speedy trial order to dismiss, then no assertion can be made that any judicial proceedings were ever valid or lawful can be sustained.

ACTUAL INNOCENCE

In the Petitioner’s habeas corpus application, specific mention of actual innocence was cited as one of the grounds for the granting of habeas corpus. The facts and evidence that supported the legal briefs before the NJ judiciary describes an all too common tale (except for the gender role-reversal): that the Petitioner, who had been lured back into a physical and emotionally abusive relationship, had came upon his girlfriend (the State’s main witness/complainant) in a sexual tryst with a soon-to-be married man. The deviation from the norm however is how the actual abuser was then given free rein, and even support by the State, to inflict additional harm through the legal system. The facts as supplied in the New Jersey Appellate brief and elsewhere have never been proven false. Actual innocence of Petitioner has been demonstrated. A manifestly unjust conviction of a crime of which one is innocent should be set-aside at any time. State v. Blanchard, 98 N.J. Super. 22 (Law Div. 1967). 

As a domestic violence victim, the Petitioner deserved so much more than the abuses inflicted. The Petitioner was the only victim of domestic violence at the hands of the State’s main witness/complainant who was Petitioner’s ex-girlfriend; the “crime” alleged against the Petitioner was proven unsupportable by the undisputable facts such as:

1.
The “boyfriend-girlfriend relationship” between the main witness/complainant and the third party as was portrayed by the State was a known falsehood, as the other male on the night in question that was caught in the clandestine affair was engaged to another.

2.
The State knew, and has withheld, the official internal affairs police report wherein its main witness/complainant had previously denied any domestic acts prior to being sent a lawful cease and desist letter from the Petitioner/victim to stay away. It was this letter that apparently prompted her retaliatory conduct (a typical abuser reaction) thereafter of filing false domestic violence claims and such.

3.
That the State never produced the Petitioner’s own internal affairs unit’s report that had been closed as “unfounded” based upon the denial of any domestic acts by the Petitioner.

4.
That the State knowingly conspired with its main witness/complainant to fabricate the offense date(s) since there are two (disregarding the complete denial for the moment) of July 16, 1998 and/or July 21, 1998. The falsity of these offense dates has been disproved by way of Petitioner’s cell phone records, which were submitted to the New Jersey Courts to no avail, showing that no calls existed prior to Petitioner’s arriving at the incident location as testified to by the State’s main witness/complainant.

5.
That the State, using a falsesworn search warrant, entered the Petitioner’s residence with specific intent to unlawfully locate, seize, and thereafter deprive Petitioner of exculpatory evidence, to wit a micro-cassette recording of a phone message from its main witness/complainant admitting that she was guilty of domestic violence assault and only provided illegally tampered and edited versions of this tape prior to, and even after trial.

6.
That the State knowingly used rampant suborned perjured testimony to falsely implicate and prosecute the Petitioner, testimony proven false by its own contradictory pre-trial internal affairs reports. 

CLOSING

Judge Kugler’s contention that Petitioner must be in custody per the probationary period and that habeas corpus is moot if the probationary sentence is fully expired is contrary to Federal law. The Petitioner was “in custody” as understood by both the Federal and New Jersey courts; the sentence is clearly not expired as can be proven when next local election arises and Petitioner cannot throw his hat into the ring; and the entire court proceedings from the original court, to the direct appeal, and through the entire Post Conviction Relief proceedings were nothing more than a weak pretext of real trials and hearings designed to deprive Petitioner of his basic due process rights and protections.

Intoxication with judicial power that ignores basic constitutional precepts is a wholly unacceptable syndrome that cannot be tolerated of any court. The due process clause does not serve as an innocent bystander. It acts as the umpire and referee all rolled into one and calls "foul" where rules of fair play are broken. Society is obliged to prosecute those who break its rules, but society may not break its own rules in the prosecution process. It is clear that the New Jersey State courts have allowed politics to infect their judicial decisions. The bright line that must exist between the judiciary and the executive branch has become blurred. This Court should use this case to re-define the separation of these two branches.
This case offends and is contrary to everything moral, ethical and legal. A state court decision is "contrary" to clearly established Supreme Court precedent "if the state court applies a rule that contradicts the governing law set forth in [Supreme Court] cases," or if it "confronts a set of facts that are materially indistinguishable from a decision of this Court and nevertheless arrives at a result different from our precedent." Terry Williams v. Taylor, 529 U.S. 362, 405-06, 146 L. Ed. 2d 389, 120 S. Ct. 1495 (2000), quoted in Lam, 304 F.3d at 263. 

Under the "unreasonable application" clause, habeas relief should be granted "when the state court 'correctly identifies the governing legal rule but applies it unreasonably to the facts of a particular case. '" Id. (quoting Terry Williams, 529 U.S. at 407-08). Furthermore, with respect to this clause, habeas relief will only be warranted if the "state court's application of clearly established federal law was objectively unreasonable," not merely "incorrect." Terry Williams, 529 U.S. at 409-410, quoted in Lam, 304 F.3d at 263. 

A correct application of law will be hard to find in any of the lower courts decisions and all misapply both the Federal law as well as New Jersey law. 

Note: I had requested that this matter with the Motion for access to Federal Grand Jury per Title 18 § 1504 docketed as 1:05-CV-5014-FLW. See attached Notice of Appeal. The Motion for access to Federal Grand Jury has been denied and I respectfully request that this matter now be joined with the instant appeal. The Motion for Federal Grand Jury access provides further details of the State’s crimes and misconduct including ordering police witnesses to not testify, witness intimidation, tampering with evidence, conspiring to provide false statements and testimony, and the like and that exemplifies the criminal conduct that infested this instant matter. The Petitioner believes that by agreeing to consolidate, the record will be more thoroughly enhanced.


This Court should issue a Certificate of Appealability, and relying upon the overwhelming and self-evident information contained herein, cause to be issued the writ for habeas corpus as well as any protections and relief affordable to the Petitioner as requested in the original Petition such as but not limited to; vacating of the conviction, reinstatement to his former position and rank of police sergeant, and an order to protection against any further malicious prosecutions and/or acts of harassment; reinstatement of the Federal civil action that dismissed for inability of the Petitioner to pursue in face of this malicious prosecution and which was arguably one of intentions of the State, of whom the depositions were demonstrating to have been a potentially named  defendant as it was learned that in that matter the State had assisted other named defendants in certain acts. 
Respectfully submitted,

__________________________

Dale M. Baranoski, Pro Se
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