December 20, 1999

LAWYER INFO REDACTED

Re:
Baranoski v. Westampton Township

Our File No. 2024

Dear Ms. SMITHs:

This report constitutes my opinion with regard to the internal affairs and administrative discipline process as applied by the Westampton Police Department (hereinafter “the Department”) with respect to Sergeant Dale Baranoski.

I.
Factual Background Summary
Except where specifically noted herein, the following facts appear to be essentially undisputed.

Sergeant Dale Baranoski has been with the Westampton Township police force for about 13 years.  He was appointed in 1986 and promoted to Sergeant in 1990.  His first 11 years were without any disciplinary infractions.

On March 23, 1997, Sergeant Baranoski was involved in the arrest of David Caceres for, among other things, drunk driving, resisting arrest and eluding.  Sergeant Baranoski had observed a truck pass in front of his patrol car shortly after midnight.  When Sergeant Baranoski followed the truck, the driver, Caceres, shut off the headlights of the vehicle while driving, drove through a stop sign, and began accelerating
.

As Sergeant Baranoski followed Caceres, Caceres pulled over, jumped out of his truck, and ran.  Sergeant Baranoski yelled to Caceres, advising him he was under arrest, chased Caceres on foot and radioed for assistance.  Caceres eventually climbed a fence into a yard where Officer Darryl Caulfield had arrived, and Sergeant Baranoski directed Caulfield to Caceres with his flashlight.  

Caulfield located Caceres who was either on his knees or all fours as Sergeant Baranoski climbed the fence, and Caulfield had Caceres covered with his (Caulfield’s) weapon out.  Caceres was dressed in a black tuxedo, and neither officer had any way of knowing whether he was armed.  Officer Caulfield was ordering Caceres to get down on his stomach, and Caceres was not responding.  Sergeant Baranoski also yelled at Caceres to get down on his stomach; Caceres was clearly ordered to do so numerous times.  Caceres became argumentative and at one point began a turning motion toward Sergeant Baranoski.

At this point, Sergeant Baranoski kicked Caceres, as a distraction, to secure Caceres’ compliance and effectuate his arrest.  The three witnesses (Caceres, Caulfield and Baranoski) tell more than three versions of what occurred.

Officer Caulfield was interviewed by internal affairs Sergeant Reed on April 9, 1997
.  When asked whether Sergeant Baranoski used force in the arrest, Caulfield made no mention of Caceres having been kicked.  When asked whether he or Sergeant Baranoski was required to knee Caceres or hit pressure points,  Caulfield failed to mention any kick.  After being prodded several times with questions aimed at whether Baranoski used physical force, and denying it, Caulfield then was read Sergeant Baranoski’s report, in which Sergeant Baranoski states that he kicked Caceres’ right common peroneal.  Caulfield’s ultimate response even then was “I don’t recall.  I don’t recall that happening.”

Caulfield’s next statement appears to be on April 18, 1997 to Detective Sergeant Deborah Cross of the internal affairs unit of the Burlington County Prosecutor’s Office.  Sergeant Reed apparently discussed the matter with Officer Caulfield for several hours before the taped statement was taken.  This time Caulfield stated that “out of the corner of [his] eye,” he saw Baranoski strike Caceres “at least twice.”  Then Caulfield stated “I don’t know, you know, exactly where the, you know, where the strikes landed or with what part of Sergeant Baranoski’s body the subject was struck.”  However, he went on to state that there was no doubt in his mind the subject had been kicked by Sergeant Baranoski, and he was certain he was kicked two times.  He offered no explanation for his first statement to the contrary, nor does it appear that he was asked to explain that.  

At Sergeant Baranoski’s disciplinary hearing on September 23, 1999, Caulfield testified to a third version of events, i.e., that Sergeant Baranoski delivered only one kick.

According to Caceres himself, who was interviewed by Sergeant Reed on April 1, 1997, he was kicked twice in the side and once in the face, only after he was handcuffed
.  

Following the incident, Baranoski reported that after Caceres disobeyed numerous orders to get down on his stomach and motioned toward him, he kicked him one time in the peroneal area to distract him.  In fact, Sergeant Baranoski filled out the appropriate use of force report utilized by the Department.  Sergeant Baranoski’s version has always been consistent.

In any event, once Caceres was back at the station, he was video taped for a short period of time.  The video tape revealed that Caceres began asking Officer Marino (who had responded to the scene once Caceres was already in custody) and Caulfield who it was that had kicked him.  Caulfield indicated that Baranoski had kicked him, and that he was kicked because he resisted arrest.  At that point, Marino motioned to Caulfield using his hand with a vertical motion across the neck, apparently believing that Caulfield was unaware that the video tape recorder was on, and Marino explained that he wanted the conversation stopped because Caulfield was not the arresting officer.  After Caceres was brought to the Burlington County Jail, or during the next shift, the entire squad apparently reviewed the video tape.  

Sergeant Baranoski was charged with violating the Department’s use of force rule with respect to the Caceres arrest.  It was later alleged by the Department that Sergeant Baranoski also improperly directed other officer(s) not to issue a report, submitted a false report himself, and lied to the internal affairs investigator about the incident.  The Department sought Sergeant Baranoski’s termination based upon these charges.

II.
Analysis
Based upon my review of this matter, it is apparent that the internal affairs process with respect to the Caceres matter was not performed in accordance with the Attorney General Guidelines governing internal affairs policies and procedures, and as such violated the internal affairs guidelines of the Westampton Police Department which were issued under General Order 96-18 of Chief Burt Harper.  Inappropriate use of the internal affairs process resulted in unfair, disproportional and inappropriate administrative charges filed against Sergeant Baranoski.  

Moreover, it appears that the Westampton Police Department lacks an adequate policy management system.  In fact, the only charge that was sustained with respect to Sergeant Baranoski, the use of force violation, was pursuant to a rule that provides an unworkable standard for police officers and is inappropriately vague.  It is my opinion that in fact the Caceres situation presented Sergeant Baranoski with sufficient “actual physical resistance” to justify Sergeant Baranoski’s appropriate use of force under the circumstances, as the term “actual physical resistance” would generally be interpreted by the law enforcement community.  

It is further apparent from the unfair application of the internal affairs process, the lack of an appropriate policy management system, the appearance of retaliation in this particular matter, as well as the inappropriate “lay low” order emanating from the Chief of Police (discussed below), that there is a lack of leadership emanating from the Chief of Police in Westampton Township.  

Starting with the internal affairs process, the New Jersey Division of Criminal Justice of the Office of the Attorney General (hereinafter “DCJ”) has promulgated a set of guidelines governing the internal affairs process.  These guidelines were most recently revised in November 1992, and State law requires that every law enforcement agency must adopt and implement its own guidelines which must be consistent with those of the Division of Criminal Justice.  See N.J.S.A. 40A:14-181.

One obvious and indeed common sense touchstone of the internal affairs guidelines is objectivity.  For instance, the guidelines explicitly state “[o]fficers conducting these investigations must strive to conduct a thorough and objective investigation . . .” (Emphasis added.)  The guidelines further provide that “[t]he internal affairs investigator must hold the police responsibility to the community and professional commitment above personal and group loyalties.”  The guidelines provide that “[c]omplaints must be professionally, objectively and expeditiously investigated in order to gather all information necessary to arrive at the proper distribution.”  The guidelines require the investigator to “attempt to determine if [any particular witness] is motivated by prior arrest, personal relationship with the complainant or member of the department, or other significant factors. 

 
As reflected in such statements, in enacting these internal affairs guidelines, the Division of Criminal Justice stressed the importance of not only effectively responding to police misconduct, but insuring that such misconduct is identified through a fair, objective internal affairs process.  Where the internal affairs investigation and discipline process is disparately and unobjectively  carried out, officers will naturally tend to become more passive in their police work, so as to avoid subjecting themselves to situations in which their judgment can be questioned, knowing that those questioning their judgment are not doing so objectively.  The result is a decrease in the efficiency of a police force, as a result of less aggressive and proactive police work for fear of unfair and unobjective administrative investigations and discipline.  

In the instant case, the sergeant in charge of the internal affairs investigation with respect to the Caceres incident, Sergeant Reed, is in potential direct competition with Sergeant Baranoski for promotion opportunities.  It is clear to me in reviewing Sergeant Reed’s internal affairs investigation report that, while giving Sergeant Baranoski an occasional favorable inference from the evidence only where the inconsistencies in the witnesses’ stories were undeniable, Sergeant Reed routinely drew inferences and interpreted all statements given in the most unfavorable possible light to Sergeant Baranoski.  As such, he violated both the spirit and the letter of the internal affairs guidelines.

With respect to the alleged victim himself, Mr. Caceres, who initiated the internal affairs process by apparently speaking to Sergeant Reed, there are numerous difficulties with his statement.  First, in the first paragraph of Sergeant Reed’s comprehensive investigation report, he indicates that Mr. Caceres’ complaint is one of harassment, and does not first complain of excessive force or brutality.  Also, in Caceres’ actual statement, he claims that he was handcuffed first, and then kicked in the ribs by Sergeant Baranoski.  That is in fact inconsistent with the version of events from both Baranoski and Officer Caulfield, the only two officers at the scene.  Interestingly in Sergeant Reed’s report, he appears to misstate Caceres’ version of events, indicating that Caceres claimed to first be kicked and then handcuffed, thus misreporting Caceres’ testimony and obscuring the inconsistency
.  The DCJ internal affairs guidelines explicitly list a prior arrest history with the police department as a factor to be evaluated in determining a complainant’s credibility.  However, nowhere in Sergeant Reed’s report does he take note of the self serving nature of Caceres’ claim, or Caceres’ bias against the officers based upon his prior arrest history.  While the extent of any criminal record is unclear, Caceres’ certified DMV driver history abstract is nine pages long, including convictions for driving while intoxicated, refusal to take breathalyzer, uninsured driver, failures to appear in court, failures to pay court fines, etc., in addition to the previous eluding charge.  

The DCJ’s internal affairs guidelines are also quite specific with regard to the common sense fact that the complainant must be interviewed for all relevant facts.  Inexplicably, it appears that Sergeant Reed failed to view or photograph bruises or other evidence of injuries Caceres alleged to have received as a result of the incident when Reed first interviewed him on April 1, 1997.  That is, Sergeant Reed’s report indicates that Caceres returned the next day to show bruises he had on his right side, above the waistline, and Sergeant Reed took a polaroid of the bruises at that time.  From that point on in the investigation, it appears from Sergeant Reed’s report that he credited Caceres’ assertion that these bruises were in fact the result of having been kicked by Sergeant Baranoski.  

In fact, Sergeant Reed appears skeptical in his internal affairs report with respect to the fact that Sergeant Baranoski took pictures of the scene where Caceres had fled and jumped over the fence.  Baranoski explained that he took these pictures since Caceres had begun complaining of injuries that he (Baranoski) did not inflict, and the pictures show that there were tree stumps upon which Caceres appears to have fallen when he hopped the fence.  The presence of the stumps in that location fairly suggests a cause of Caceres’ injuries other than having been kicked by Sergeant Baranoski.  Sergeant Reed’s explanation for rejecting that possibility is unclear.  More importantly, however, when viewed objectively and fairly, in light of the fact that Caceres was complaining of injury when brought back to the station, there is certainly nothing nefarious or unusual about Sergeant Baranoski having returned to the scene and taking pictures which provide a fair explanation of how the injuries were received.  

In interviewing Caceres’ girlfriend Tracy, Sergeant Reed notes that Tracy claimed to see Caceres’ vehicle with its lights on from across a field at the time of the motor vehicle stop, as Caceres was looking for her based upon an argument they had.  Sergeant Reed notes that seeing the headlights from the location where Tracy claimed to see them from would indeed be physically impossible.  At this point, Sergeant Reed notes that Caceres and his girlfriend appeared to have “taken time to go over their notes together” in an effort to make sure their stories to the police would match.  Yet, later in his conclusions, this fact does not seem to detract from the credibility that Sergeant Reed attributed to Caceres, nor does it appear to weigh in significant degree in Sergeant Reed’s analysis.  

In fact, Caceres had also indicated that his sister-in-law, Connie, would vouch for him with respect to the fact that the Westampton Township Police Department was “targeting” him.  When interviewed, however, Connie indicated that she was being pressured by her family members to so state, and then nonetheless clarified that no police officers had talked about targeting Caceres, getting even with him, etc.  Again, none of this seems to detract from Sergeant Reed’s evaluation of Caceres’ credibility.  

The Division of Criminal Justice’s internal affairs guidelines also explicitly state that “the department must . . . seek to hold members of the public responsible for the filing of false and malicious complaints.”  Despite the noted attempts by Caceres to manipulate witness testimony, my understanding is that no consideration of Caceres’ conduct with respect to potential criminal charges was made.

With respect to Officer Caulfield, Sergeant Reed’s investigation report indicates that Caulfield gave a 23 page transcribed report indicating that Caceres was “cooperative” and “there was no physical resistance”.  In fact, Officer Caulfield’s initial report quite clearly indicates to the contrary that Caceres was anything but cooperative, and had to be ordered numerous times before he would follow any commands. As such, it is clear that Sergeant Reed unfairly analyzed and mischaracterized Caulfield’s initial statement.  

In addition, as noted above, Officer Caulfield, the only other eyewitness to the incident besides Caceres and Baranoski, told at least three different stories as to what occurred.  In fact, the one of Caulfield’s stories which actually confirms Caceres did resist arrest is the one that Caulfield gave on the video tape.  That is, as noted later in Sergeant Reed’s report, when Caceres was in custody, a short period of time was video taped, in which Officer Caulfield explained to Caceres that he had been kicked because he had resisted, and they would use whatever physical force was needed to effectuate the arrest.  

Also of particular interest is that in Caulfield’s statement to the County Prosecutor’s Investigator, he essentially states that the original statement he had given to internal affairs ten days earlier was not truthful, and he explained: “I don’t want to dime anybody out.”  The credibility concern this raises with respect to Caulfield is obvious.  The more subtle point that should not be overlooked, however, is as follows.  Caulfield gave two completely different statements, and one need only read them in succession to see that he was untruthful in one of them.  Caulfield was never charged with untruthfulness. Baranoski, by contrast, immediately reported his use of force on the departmental form, and his explanations have been entirely consistent throughout, yet Baranoski is charged with untruthfulness.  The only rational explanation is that the administration did not have its sights set on Caulfield; they were set on Baranoski.

At some point in the internal affairs investigation process, Sergeant Reed apparently became concerned about officers speaking to Sergeant Baranoski about the investigation.  Indeed, he questioned Officer Landell as to whether he had talked to Sergeant Baranoski and what he talked to Baranoski about.  In addition, Marino was questioned about the entire squad being aware that an internal affairs investigation was conducted, and is questioned about Baranoski speaking to him and Landell about the investigation going on.  However, Sergeant Reed indicates that he had not previously instructed anybody not to speak to Baranoski about the incident.  Sergeant Reed also had not yet advised Baranoski that he was the subject of an internal affairs investigation.  It is certainly unfair of Sergeant Reed at this point to take issue with the fact that Sergeant Baranoski had discussed the incident with other police officer witnesses under such circumstances.  In fact, the internal affairs guidelines themselves state that the suspect officer shall be served with notification of the internal affairs investigation, unless the nature of the investigation requires secrecy.  In this case, there is no suggestion of any reason why Sergeant Baranoski was not appropriately notified that he was the subject of an internal affairs investigation, and no suggestion of why secrecy was required.  

Furthermore, with respect to Marino’s statement, Sergeant Reed indicates in his summary that Marino asked Baranoski what had gone on at the scene, after the officers were watching the video tape together.  Sergeant Reed then claims that Marino advised that Baranoski “responded back very agitated that it was a peroneal kick and that was all he [Marino] needed to know.”    However, in reviewing Marino’s statement, this is again an unfair assessment and mischaracterization by Sergeant Reed, as there is no mention of Sergeant Baranoski having been agitated.  This reference in Sergeant Reed’s report unfairly suggests that Sergeant Baranoski perceived that there was something improper about his actions, and thus got “agitated” when asked about the incident.  

Continuing his unfair assessment of what occurred, Sergeant Reed takes issue with the fact that only Sergeant Baranoski wrote a report regarding the incident.  However, there does not appear to be anything unusual about that, in that Sergeant Baranoski first followed and attempted to apprehend Caceres, chased Caceres on foot, and ultimately participated in placing Caceres under arrest.  While the lack of an effective policy management system is addressed further below, it is noted at this point that there does not appear to be any rule, regulation, standard operating procedure, policy, or other instrument governing which officers would be responsible to write a report in such a situation.  As such, Sergeant Reed’s inference, from the fact that the other officers did not write a report, to the conclusion and implication that it was a result of some type of cover up by Sergeant Baranoski, is completely unfair.  

In fact, none of the officers questioned appears to have indicated that Sergeant Baranoski directed him not to write a report.  Only Officer Marino claimed that Sergeant Baranoski told Officer Landell not to write a report, and Landell himself denied this.  Officer Caulfield also stated that Sergeant Baranoski never asked him not to write a report.  This was ultimately a charge against Sergeant Baranoski, albeit a completely unsubstantiated one.

The DCJ guidelines also have specific standards for the internal affairs written summary report to be issued the investigator at the conclusion of the investigation.  Pursuant to these guidelines, Sergeant Reed’s report should have contained a description of the facts and issues to which Caceres and Sergeant Baranoski agree, a description of the issues and allegations to which Caceres and Sergeant Baranoski disagree, and mitigating circumstances surrounding the situation. As an example of a mitigating circumstance, the guidelines specifically include any unclear or poorly drafted agency policy.  

As such, turning next to Sergeant Reed’s “conclusion”, and specifically as to the factual conclusions therein, he indicates that Sergeant Baranoski “twice kicked the defendant, Caceres, on the right side.”  As Sergeant Baranoski himself was consistent in his version of events, as to the fact that he kicked Caceres only once, Sergeant Reed has then credited Caceres and/or one of Caulfield’s versions of the story in this regard.  Sergeant Reed provides no rationale for crediting one version of the story over Sergeant Baranoski’s and does not appear to have considered the self-serving aspect of Caceres’ statement, nor Officer Caulfield’s limited vantage point from which to view what transpired.

Sergeant Reed next concludes that “if the only thing that was available was the peroneal kicking, this is not done when an individual is on an all fours position.”  This is yet another example of the failures of the policy management system in the police department, as there appears to be nothing to support Sergeant Reed’s conclusion in this regard.  That is, it appears that no rule or regulation, standard operation procedure, policy or directive indicates that an individual cannot or should not be kicked when in the all fours position, but only when standing or kneeling.  In any event, Sergeant Reed also reaches the conclusion that Sergeant Baranoski was untruthful in claiming that Caceres had been in the kneeling position when kicked, based again upon Caceres’ statement and one of Officer Caulfield’s several statements. 

Based solely on Sergeant Reed’s crediting the story of Caceres and Caulfield over that of Baranoski, Sergeant Baranoski winds up charged with untruthfulness, for having consistently claimed that he kicked Caceres one time and that Caceres was in a kneeling position when kicked.

At this point, I note that the Westampton Township Police Department’s policy management system appears to be woefully deficient, leaving officers without guidance as to how to conduct their activities on a day to day basis, and how to react to certain situations.  As reflected in the Attorney General Guidelines for the internal affairs process, an effective policy management system “serves as a foundation for effective discipline.”  The guidelines further indicate that all departments should have a policy management system that includes rules and regulations, policies, procedures, and directives.  The rules and regulations are to serve the purpose of outlining the acceptable and unacceptable behavior of personnel.  Policies, on the other hand, are statements of agency principles that provide the basis for the development of procedures and directives.  Procedures are to provide specific direction for performing department activities, and are implemented through policies and directives.  Directives are to serve the purpose of “detailing the performance of a specific activity or method of operation.”  Included within directives are general orders, personnel orders, and special orders.  

However, it appears that the Westampton Police Department relies solely upon its rules and regulations, without having any sufficient policies, procedures or directives.  If there are such other policy, procedure and directive instruments, there is no centralized indexed way for officers to access this information, nor is there any cross-referencing available for the officers.  I am advised that there is no further written policy guidance for officers pertaining to use of force specifically.

In addition, the internal affairs guidelines also indicate that “the policy management system should clearly and explicitly state management’s intentions.”  In a number of respects, the deficient policy management system in the Westampton Township Police Department has led to a number of inappropriate charges having been filed against Sergeant Baranoski.  

As mentioned above, Sergeant Baranoski was criticized by the internal affairs investigator and ultimately charged based upon the fact that following Caceres’ arrest, Sergeant Baranoski was the only officer who wrote an investigation report.  In fact, continuing his own biased un-objective evaluation of the evidence, Sergeant Reed interpreted conflicting statements before him to reach the conclusion that Sergeant Baranoski actually informed other officers not to write a report, which is certainly against the weight of the evidence, and contrary to Sergeant Baranoski’s version of events.  In any event, there is nothing within the policy management system to guide officers as to the extent of their involvement in any particular incident that would require a report to be written.  As such, there can be nothing objective whatsoever in the resulting charges based upon that and, in fact, Sergeant Reed is thus left to charge that this behavior merely violated the “standard of conduct” and “authority and responsibilities of a sergeant.”  

Another important example of the failure of the Westampton Township’s policy management system is in the use of force policy itself, which Sergeant Baranoski was charged with violating.  The section referred to is 3:7.1b.  Under that section, a physical strike against a person may only be used by an officer when necessary in self defense or to “overcome actual physical resistance in making an arrest.”  The “actual physical resistance” language is certainly ambiguous as has been demonstrated quite clearly in Sergeant Baranoski’s case.  

Both Officer Caulfield and Sergeant Baranoski consistently maintained that Caceres was told on numerous occasions to get down on his stomach, and refused to do so.  In my experience, under any appropriate use of force policy, such a refusal of repeated requests justifies the use of force, and an appropriate amount of force appears to have been used by Sergeant Baranoski.  To suggest otherwise is indeed disingenuous, as certainly Sergeant Baranoski cannot be expected to have continued issuing commands to Caceres indefinitely,  waiting for Caceres to eventually comply at his leisure.  Moreover, under the circumstances, in the darkness, with a suspect wearing dark clothing, refusing verbal commands, and ultimately making a turn towards Sergeant Baranoski, physical force was absolutely required under the circumstances.  Neither officer had any reason to know whether or not Caceres was armed.  It is also interesting to note that in his initial statement given in this matter on April 9, 1997, Officer Caulfield himself stated that Caceres offered “physical resistance.”  When asked what the physical resistance consisted of, Caulfield explained: “He wouldn’t rise to his feet.  He wouldn’t come down to the prone position.  And he wouldn’t put his hands to the side.”

As such, in the law enforcement community, the behavior of Caceres under these circumstances is fairly characterized as actual physical resistance.  In fact, when read in the context of the rest of the rule, it is clear that “actual physical resistance” is present in such circumstances.  That is, there are two separate justifications for the use of physical force in the rule, those being (1) self defense and (2) actual physical resistance.  If “actual physical resistance” required that a suspect be swinging, kicking, punching, etc. at an officer or physically pulling away from an officer, there would be no significant distinction between actual physical resistance and self defense.  Essentially, the interpretation of actual physical resistance by Sergeant Reed, which was ultimately adopted by the local hearing authority, is thus not only inconsistent with the use of the term in the law enforcement context, but also renders its language in the rule itself superfluous.  

Guidelines for the use of force by law enforcement officers have also been promulgated by the Division of Criminal Justice of the Department of Law and Public Safety of the New Jersey Attorney General’s Office.  Those guidelines were enacted in response to Chapter 3 of the New Jersey Code of Criminal Justice, N.J.S.A. 2C:3-1 to 2C:3-10, which provides defenses to criminal liability for officers’ use of force which otherwise might subject them to criminal liability.  However, the Division of Criminal Justice guidelines also indicate that they are “more restrictive than the particularized rule stated in Chapter 3,” so as to “provide guidance that will lead officers to use only clearly acceptable force.”  

In outlining such “clearly acceptable,” use of non-deadly force, the Division of Criminal Justice guidelines provide that officers can use non-deadly force in the performance of their duties when they reasonably believe the force employed is immediately necessary to a) protect themselves or others against the use of unlawful force by another person or b) prevent another from committing suicide or inflicting serious bodily harm upon himself/herself or c) thwart the commission of a crime involving or threatening bodily harm, damage to or loss of property or breach of peace or d) prevent an escape or e) affect an arrest for any offense or crime under the laws of the State of New Jersey. With respect to subsection e, the use of force to affect an arrest, the guidelines further indicate that the use of force is not justifiable unless a) the officers make known the purpose of the arrest or reasonably believe that their identity and purpose are otherwise known by or cannot reasonably be made known to the person to be arrested, and b) when the arrest is made under a warrant, the warrant is valid or reasonably believed by the officer to be valid or c) when the arrest is without a warrant, that the arrest is lawful.  

Unlike the Westampton Police Department’s use of force rule that has been demonstrated to be ambiguous in the instant case, the Division of Criminal Justice guidelines more clearly define when the use of force is acceptable.  Moreover, the guidelines also indicate that they are consistent not only with the code of criminal justice, but also the constitutional standards set forth by the United State Supreme court in Tennessee v. Garner, 471 U.S. 1 (1985).  

Under these Division of Criminal Justice guidelines, clearly the use of physical force by Sergeant Baranoski was appropriate.  For one thing, under all the circumstances, as noted above, Sergeant Baranoski was justified in believing that he needed to use force to protect himself from the potential of Caceres using force against him and Officer Caulfield.  More importantly, he appropriately used force pursuant to subsection (e) in effecting an arrest for offenses under the laws of the State of New Jersey.  There has never been any suggestion that the arrest itself was unlawful.

Importantly, it also must be considered that when officers receive their training at a police academy, they are certainly not trained in particular interpretations of ambiguous rules in the particular police department where they will be working.  Rather, they are trained more generally  in when the use of force is appropriate and when it is not, under such standards as promulgated by the Division of Criminal Justice.  It is thus clear from the facts that Sergeant Baranoski’s use of force in this case was consistent with his training, and in fact Sergeant Baranoski has so indicated.  Not only was this use of force consistent with his training, but with the training that he himself has administered to other officers regarding the appropriate use of force.  Even more importantly, it is common knowledge within the law enforcement community that passive physical resistance (i.e., disobeying an order from an officer) is still “active physical resistance” that justifies the use of force.  By way of example; if an individual, when placed under arrest, is holding a knife down at his side and refuses to drop it upon command – deadly force may be used to safely effect the arrest.  Or, if a motorist is told to exit his vehicle and refuses to do so – non-deadly force may be used to effect the arrest.  And finally, if a suspect or arrestee is told to get down on his stomach and refuses to comply, a peroneal kick constituting non-deadly force to safely effect the arrest is absolutely called for and is totally appropriate.  The hearing authority and Superior Court Judge finding to the contrary is just another example of non-police authorities sitting in judgment over issues about which they are clueless!  The literature on the subject states that “...it is critical that one sitting in judgment of an officer’s actions is in the position to evaluate the possible consequences if the officer fails to act as well as the consequences of the action taken...” or words to that effect.   It is my opinion that both Reed and Harper, with their years of experience, knew or should have known that Caceres refusing to comply with the Officers’ commands constituted “actual physical resistance.”  Therefore, when they presented a position to the contrary to the Local Hearing Authority, they were themselves knowingly untruthful.

In addition to the inappropriateness of the policy management system of the Westampton Police Department in effectively addressing use of force issues, the policy management system also fails to effectively clarify the potential penalties for disciplinary infractions.  The DCJ’s internal affairs guidelines suggest that rules and regulations must “clearly indicate the possible penalties an officer might receive when an allegation of misconduct is substantiated.”  To the extent penalties are indicated in Chapter 5 of the rules and regulations, those rules were violated here.  

The Westampton Township Police Department’s rules and regulations fall quite short in indicating the appropriate penalties for a wide range of infractions, including an alleged inappropriate use of force.

In fact, only the following offenses are covered in section 5:2.2, which indicates specific penalties: (1) standard of conduct (conduct unbecoming an officer), (2) neglect of duty, (3) insubordination, (4) soliciting gifts and gratuities, (5) conduct toward superior and subordinate officers, (6) sleeping on duty, (7) reporting for duty under the influence, (8) unauthorized absence for duty, (9) physical fitness for duty, (10) regulation uniforms required and (11) conduct towards the public.  Assuming the offense which was ultimately sustained with respect to Sergeant Baranoski, in supposedly improperly effectuating an arrest, violates the “standard of conduct,” the regulations indicate that the minimum penalty for a first offense is a three days suspension without pay and the maximum is 12 working days suspension without pay.  Nonetheless, even with Sergeant Baranoski’s spotless disciplinary record taken into consideration, he was assessed a 30 day suspension without pay.  In fact, as a result of Sergeant Reed’s unfair evaluation of the evidence in his investigation, termination was sought.  

If in fact Sergeant Baranoski had used force inappropriately, had instructed officers not to do reports where reports were required as part of some sort of cover up, had he pressured witnesses to change their version of events, and in fact himself lied to cover up the facts, certainly termination would be warranted.  However, in my opinion, an objective review of the internal affairs investigation certainly did not support seeking Sergeant Baranoski’s termination, and the fact that termination was sought is yet another example of the grossly disproportional response by Sergeant Reed on behalf of Chief Harper under the circumstances. 

Among the other penalties that the guidelines suggest should be considered in applying progressive discipline are counseling, oral reprimand or performance notice, written reprimand, loss of vacation time, imposition of extra duty, and monetary fine.  However, despite this being a first offense of any sort for Sergeant Baranoski, his termination was sought.  It can not escape observation that out of all the charges brought against Sergeant Baranoski, only one was sustained.  Furthermore, that sole conviction rested on Reed and Harper distorting the facts as to what they knew constituted “actual physical resistance.”

Finally, the DCJ’s internal affairs guidelines further indicate that interviews should take place at “a reasonable hour when the officer is on duty, unless the seriousness of the matter requires otherwise.”  In the instant case, Sergeant Baranoski was interviewed three hours after the end of a 12 hour shift, two and one half months after the incident occurred; clearly there was no immediacy to justify the inconvenience.  

In further exploring the potential reasons for such misapplication of the internal affairs process in this particular case, it appears that Sergeant Baranoski’s encounter with Caceres occurred shortly after the Chief of Police issued an official verbal order to all Township police officers to “lay low” with respect to traffic enforcement and pedestrian checks in the Township.  Apparently, as a result of a Federal law suit involving allegations of racial mistreatment, the Chief of Police determined that the appropriate response was for the Department to simply perform only limited enforcement of the laws of the State of New Jersey and ordinances of the Township that all officers are sworn to uphold and enforce.  In effect, the Chief of Police ordered all of his men to stop doing their job, or at least to “slow down” in doing their job.  Such an order is quite obviously completely antithetical to the mission of the Department, and the fact that it is the highest ranking sworn officer in the Department that issued such an order sets the example for a completely ineffective law enforcement unit, and absolutely should not be tolerated or encouraged by the governing body of the Township of Westampton.   Based upon the timing, and the fact that Caceres is indeed a member of a racial  minority, it certainly appears that the disciplinary process was carried out in such a fashion as to retaliate against Sergeant Baranoski for refusing to obey this “lay low” order.  

This order from the Chief of Police is clearly contrary to standards within the law enforcement community.  The Commission of Accreditation of Law Enforcement Agencies requires performance standards and personnel evaluations based on the productivity of the individual officers.  Hillary Robinette has written as a spokesman for the FBI, that the primary threat to law enforcement today is mediocrity, the non-productive officer who “...only does enough work to get by...” or words to that effect.  Proactive law enforcement has long been the benchmark against which public safety is measured.  When traffic enforcement goes up, the accident rate goes down.  When arrests go up, the crime rate goes down.  Accordingly, for a Chief of Police to order his men to lay down on the job – he is effectively diminishing the safety of the public in his community. 

There is further support for the conclusion that the Chief of Police has inappropriately used his leadership position in the police department to retaliate against Sergeant Baranoski.  Specifically, shortly before the March 23, 1997 incident, Sergeant Baranoski and Officer Landell were denied overtime compensation by Chief Harper, for which an arbitrator ruled in their favor and awarded the overtime compensation due.  On May 29, 1996, Sergeant Baranoski also filed a grievance with the FOP against Chief Harper.  Sergeant Baranoski had attended a contract negotiation meeting, and the Chief pulled him out of the meeting and requested to meet him outside.  The Chief accused Baranoski of being “defiant” and directed Baranoski that if he was going to attend a negotiation meeting, it was not to be done on duty time, but on his own time, in complete violation of the FOP contract.  As a result of Sergeant Baranoski’s grievance to the FOP, Chief Harper left the FOP lodge.  In June of 1997, Sergeant Baranoski was forced to file a grievance to obtain reimbursement for college expenses after they were denied by the Chief.  This grievance was also ultimately successful.  Chief Harper openly admits that he intended to keep Sergeant Baranoski from ever being promoted, alleging that Baranoski is “not a team player.”

In fact, Chief Harper’s retaliation against Sergeant Baranoski has continued beyond the handling of the Caceres matter and continuing to date.  Specifically, Sergeant Baranoski has unlawfully been suspended without any disciplinary charges without pay since February 1999, when mutual temporary restraining orders and cross complaints for domestic violence issued between him and a former girlfriend, who is a Burlington Township police officer.  For some unknown reason, Sergeant Baranoski’s complaint never resulted in any weapon forfeiture for the girlfriend, who apparently missed no work as a result.  Moreover, the criminal complaint Sergeant Baranoski signed was apparently dismissed, without Sergeant Baranoski ever being notified, in violation of the Crime Victim’s Bill of Rights, N.J.S.A. 52:4B-34 to -38 (and in turn the 1991 Victim’s Rights Amendment to the State Constitution, Article 1, paragraph 22).

By interesting contrast to the girlfriend/cross-complainant’s treatment, Sergeant Baranoski has since and for 10 months now not been back to work, and in fact the domestic violence complaint against him has long since been dismissed (on or about May 6, 1999 in Superior Court)
.  Such a suspension clearly violates State statute, in that N.J.S.A. 40A:14-147 clearly states that a municipal police officer can only be administratively suspended “upon a written complaint setting forth the charge or charges,” in which case the officer is entitled to a hearing on those charges within 30 days. 

The current, and apparently retaliatory, suspension violated Sergeant Baranoski’s constitutional rights as well.  Specifically, the United States Supreme Court decided in Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985) that constitutional due process requires that a public employee be given an opportunity to respond to charges before his job is taken from him.  This principle was clarified more recently by the United States Supreme Court decision of Gilbert v. Homar, 520 U.S. 924 (1997), which held that a pre-suspension hearing is not always constitutionally required, particularly where a prompt post-suspension hearing is available to the public employee.  In the instant case, however, Sergeant Baranoski has no notice of charges against him, had no pre-suspension hearing, and has been suspended without pay for 10 months, clearly beyond any period for a sufficiently “prompt” post-suspension hearing under Gilbert v. Homar.  

As such, Sergeant Baranoski’s current suspension appears to have been imposed in complete disregard for N.J.S.A. 40A:14-147 and in violation of Sergeant Baranoski’s constitutional due process right.  It thus suggests continued unlawful retaliation against him, as a result of the failed attempt to terminate him based upon the Caceres matter.  

III.
Conclusion/Summary
In conclusion, based upon my review of the treatment that Sergeant Baranoski has received beginning shortly before the Caceres incident and apparently continuing to present, it is my opinion that there are serious mismanagement issues in the Westampton Township Police Department.  That the highest ranking sworn officer in the police department would issue a verbal order to the department to “lay low” on enforcement is indicative of an attitude that is completely antithetical to his position as Chief of Police.  It is also my opinion that when Sergeant Baranoski pointed out instances of mismanagement to Chief Harper, he, Baranoski, became a marked man for Harper’s wrath.  

Moreover, as indicated herein, there are serious deficiencies in the department’s policy management system, which led to a completely unfair internal affairs investigation and inappropriate disciplinary charges being filed against Sergeant Baranoski, at the hands of a completely biased internal affairs sergeant.  The internal affairs investigation process as carried out was not only unfair, but inconsistent with the internal affairs guidelines set forth by the Division of Criminal Justice as well.  In effect, Baranoski was a naive “whistleblower” who pointed out defects in the administration of the Police Department to the very person who was responsible for them - Chief Bert Harper.  Harper responded by using his position and henchman (Reed) in an effort to destroy Baranoski’s career.

The inappropriate use of force regulation governing the Department is another aspect of a deficient policy management system.  The use of force standard governing the Department is also contrary to the Division of Criminal Justice Guidelines, creates an inappropriate standard for the use of force, and is in fact ambiguous on its face, which contributed to the sustaining of inappropriate disciplinary charges with respect to Sergeant Baranoski.  Specifically, it is my opinion that, based upon the version of the events both from Officer Caulfield and Sergeant Baranoski, that Mr. Caceres in fact engaged in actual physical resistance by failing to physically comply with the repeated verbal directives of the officers.  As such, the use of force was both justified and appropriate in this case, and indeed there is insufficient evidence to suggest that the matter was inappropriately handled by Sergeant Baranoski whatsoever.    

Finally, Sergeant Baranoski’s present continued suspension of over 10 months, with no departmental charges and no hearing, violates his constitutional and statutory rights.  It thus suggests continued unlawful retaliation at the hands of the police administration, under the direction of Chief Bert Harper.

Very truly yours,

HELMER, KASSEL & STOWELL, P.A.

GARY F. STOWELL, ESQUIRE

/laf    

� At some point, Sergeant Baranoski recognized Caceres as Caceres had been involved in a motor vehicle stop with Officer Landell in October 1996.  The 1996 incident was a speeding stop, which led to DWI and open alcohol container charges.  Caceres had fled from Officer Landell in the course of that stop.


� Officer Caulfield had been with the force at this point for about four months, and Sergeant Baranoski was his training officer.


�According to both Baranoski and two out of the three versions of Caulfield, Caceres was struck before he was handcuffed.


�Presumably, Caceres may have verbally told Sergeant Reed before the taped statement was taken that he was first kicked then handcuffed, as reported by Sergeant Reed.  If that was the case, this further undermines Caceres’ credibility, as it conflicts with his taped statement.


� Three criminal charges remain pending at this time, all of which were precipitated by the domestic violence complaint.  One is the trespass charge from the former girlfriend upon which the TRO was based.  The incident had occurred years prior to the complaint while the parties were still dating, and Sergeant Baranoski had been routinely allowed to enter the complainant’s home unescorted.  The second criminal charge is a contempt for violation of the TRO by way of an accidental e-mail contact with the complainant.  That is, Sergeant Baranoski received an e-mail concerning the plight of a child with a health condition.  He simply responded to the message and everybody who had received the original message (not individually, but simply by clicking a “reply to all” command) that the message was apparently a hoax.  The girlfriend happened to be one of the several people who received the message, unbeknownst to Sergeant Baranoski, and thus she received his e-mail reply as well.  The third criminal charge resulted from the discovery of a .22 caliber pistol, unloaded and cased, in Sergeant Baranoski’s bedroom closet after the TRO was served and his firearm seized.  Sergeant Baranoski explains that he had no knowledge it was there, as his brother helped him move into his place, had the gun as a gift from his father, and left it with Sergeant Baranoski to keep it away from his own young child.  





In any event, even assuming these criminal charges, which apparently remain pending, are the basis for the continuing suspension, Sergeant Baranoski is entitled to notice, a hearing and administrative charges as discussed herein.  Instead, he has been told nothing and has received no administrative charges, yet remains on unpaid suspension.





